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IntroductionPRIVATE 

The questionnaire procedure is relatively little used in the running of cases of race discrimination in employment, despite its vital importance to the chances of success. This guide seeks to correct that.

The guide is aimed primarily at advisers who are familiar with general employment tribunal procedure, but it may also be of some help to workers bringing their own claims who have no access to specialist advice. The content aims to be a tactical as well as procedural guide to writing questionnaires, and it derives both from many years of experience of running race discrimination cases and from common misunderstandings and difficulties arising in training and taking telephone enquiries from trade unions and Citizens Advice Bureaux.

WARNING: Although the guide touches on some other aspects of running a race discrimination case in the employment tribunal, in no way is it an adequate guide to these. 

For fully detailed guidance on the law, relevant evidence and procedure, including how to write a tribunal claim and more questionnaire precedents, see the latest edition of Employment Law: An Adviser's Handbook by Tamara Lewis (see Bibliography, p121). 

The sample questionnaires at the end

There is no absolutely right way to write a questionnaire. Much of it is a matter of tactics. The more practice an adviser has, the better s/he will get, as the way the questionnaire process fits into the general running and evidence gathering of a case becomes increasingly apparent. This guide is to help stop advisers practising at the worker's expense.

The samples cannot be copied slavishly as questions need to relate to the particular facts of a case. However, it has been indicated where certain questions are commonly useful in types of circumstances/scenarios. The guide as a whole attempts to explain how to devise questions which are suited to the circumstances of a single case.

Most of the samples are taken from real cases, although names and details have been changed to maintain confidentiality. Any similarity of the names to real people or places is purely coincidental.

Terminology
On the whole, this guide refers to "the worker" and "the employer". However, it is common to describe a person who thinks s/he has been discriminated against and who submits a questionnaire or approaches the Equality and Human Rights Commission (EHRC) as "the Complainant". If an employment tribunal case is started, this person tends to be called "the Claimant" (previously called “the Applicant”). The employer is called "the Respondent". The questionnaire may be referred to as a “RR65” (the number on the standard form)
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Bringing cases of race discrimination in employment
This guide is only concerned with cases concerning race discrimination in employment situations. These cases are heard in employment tribunals. However the questionnaire procedure, with different time-limits, is also applicable in non-employment cases under the Race Relations Act 1976 ("RRA")

The legal framework

The law against race discrimination is contained in the Race Relations Act 1976. The RRA was amended in some respects by the Race Relations (Amendment) Act 2000. In particular, section 71 was expanded to impose proactive duties on public authorities (see p53). The procedural rules regarding questionnaires are set out in the Race Relations (Questions and Replies) Order 1977.

The Code 
A revised “Code of Practice on racial equality in employment” was issued by the Commission for Racial Equality in April 2006, replacing a long-standing earlier Code. The revised Code lays down guidelines for good employment practice. It is not legally enforceable in itself but a tribunal must take it into account. The CRE also issued various Guidance and Codes under the expanded section 71. These are available on the website of the EHRC (see Bibliography, p121 and p122).

Two-tier rights

In 2000, the European Council issued a Directive on Equal Treatment Between Persons Irrespective of Racial or Ethnic Origins. In order to implement the Directive, the government passed the “Race Relations Act 1976 (Amendment) Regulations 2003 (SI No.1626) with effect from 19th July 2003. Although the RRA had already existed for many years in GB, the Directive made the law more beneficial in some aspects. In particular, the implementing Regulations gave new definitions of indirect discrimination and harassment and altered the burden of proof. At the same time, they imposed new time-limits for answering questionnaires.

Confusingly, the changes in the Regulations are stated only to apply where discrimination is linked to someone’s “race or ethnic or national origins”. This omits the explicit categories of “colour” and “nationality” in the existing Race Relations Act. The wording is taken from the Directive, but it is hard to imagine how discrimination on grounds of colour is not also on grounds of race or ethnic origin. The Directive itself opposes any idea that there are separate human races and doubtless intends to cover discrimination related to colour. It is very undesirable for the law to require any debate about the meaning of “race”. There has been conflicting case-law on the subject, but the most recent case states that the Directive clearly applies to colour discrimination and the Race Relations Act should be interpreted accordingly (Abbey National plc & others v Chagger  UKEAT/0606/07).  Nevertheless, until the position is further clarified, workers claiming discrimination on grounds of colour or nationality should, where possible, claim in the alternative on grounds of race or ethnic or national origins (as appropriate). 

"Race"

The RRA prohibits discrimination on "racial grounds" or against members of any "racial group". Under section 3 of the RRA, "racial" is defined as "by reference to colour, race, nationality or ethnic or national origins". Jews and Sikhs are considered to be ethnic groups and are therefore covered, as are Scottish and Irish travellers and Romany Gypsies. The amendments to the RRA resulting from the EU Directive only apply to race, ethnic origin or national origin.

Religion

The RRA does not explicitly forbid discrimination on religious grounds, although it does protect “ethnic groups” as explained above. Religious practices of certain “racial” groups have also been protected as indirect race discrimination under the RRA in the past. In December 2003, a specific law forbidding discrimination related to religion or belief was introduced under the Employment Equality (Religion or Belief) Regulations. Some cases may overlap and be brought under both sets of legislation. For example:

· harassment of a Muslim worker of Asian origin, may well be based on both religion and race.

· refusing a Muslim worker of Egyptian origin the right to pray at work may be indirect race discrimination and religious discrimination.

For further examples of questionnaires in the context of religious discrimination and overlapping questionnaires, see the companion publication Discrimination Questionnaires (see Bibliography, p121).

Who can claim 

A race discrimination case can be brought by existing employees, job applicants, workers employed on a contract personally to execute any work, certain trainees, and contract workers eg temps or concession workers. There is no minimum qualifying service or hours required for a worker to make a claim.

Vicarious liability

Under section 32 of the RRA the employing organisation is legally responsible for any discriminatory action by one worker against another, provided that action is carried out in the course of employment. The employer is responsible regardless of whether s/he knew or approved of the unlawful act, unless s/he had taken such steps as were reasonably practicable to prevent unlawful acts of discrimination.

This means that a legal claim should be brought against the employing organisation (which is therefore named as a "Respondent" in the tribunal claim form). Sometimes, especially where there is a real risk that the organisation may be able to show it had taken significant preventative steps and where a particular individual can be identified as carrying out the discrimination, that individual should also be named as a Respondent. 

Statutory disciplinary and grievance procedures 

Compulsory disciplinary and grievance procedures were introduced by the Employment Act 2002 (Dispute Resolution) Regulations 2004. They have been abolished from 6th April 2009, but with some transitional effect, which is particularly likely to impact on discrimination cases. For some time beyond April 2009, it will therefore still be necessary to understand the rules, their impact on time-limits and when they cease to apply. Here are a few points particularly relevant to RRA claims, but you need to be fully aware of the detailed rules:


· The procedures only apply to employees. Therefore they do not apply to all workers who may be able to claim under the RRA.


· With limited exceptions, an employer must follow the statutory minimum disciplinary procedure (DDP) before dismissing an employee.


· Except where s/he is complaining only about dismissal, the employee must usually bring a grievance before starting any RRA case about the subject-matter of the claim.


· If the procedures are not followed when required, an employee will have his/her compensation reduced by the tribunal and may even be debarred from bringing a race discrimination claim altogether.


· The statutory procedures do not apply in limited circumstances, eg the employee has been subjected to harassment and has reasonable grounds for believing that starting or continuing with the procedure would result in him/her being subjected to further harassment. (See Reg 11(3)(b).)


· Time-limits are sometimes extended where the procedures apply. It is very important to be correct that the procedures do apply, as otherwise there will be no extension of time-limits for this reason.


· The procedures were abolished in April 2009, but will still apply in respect of certain discriminatory actions before that date – the transitional rules are complex in themselves. 

How to start a race discrimination case in the employment tribunal

A claim is started when the worker's claim form is received by the correct tribunal office. The tribunal claim must be written on the standard form, “ET1”. The form is available on the Employment Tribunal Service website (www.employmenttribunals.gov.uk).

Strict time-limits apply under the RRA. Broadly speaking, the claim form must arrive at the tribunal within 3 months of the act of discrimination. The employment tribunal has a discretion to allow in a late claim if it is just and equitable to do so, but this cannot be relied on. Time-limits may be extended by 3 months in certain circumstances where the statutory dispute resolution procedures still apply (see above).
Note that sending in an application to the Equality and Human Rights Commission does not extend the time-limit.
	This guide does not deal with the following important issues:

· race discrimination law (apart from a basic introduction)

· how to write an effective tribunal claim

· precisely when the 3 month time-limit starts to run

· considerations which may persuade an employment tribunal to allow a late claim.

· when and how the statutory disciplinary and grievance procedures apply, and their effect on time-limits 




The meaning of unlawful race discrimination
There are three kinds of unlawful discrimination under the Race Relations Act ("RRA"). Each has a precise legal meaning. Harassment is also covered. This guide gives only an introduction to the legal definitions and indicates some evidence which the questionnaire may help obtain. It is not a full guide to necessary evidence.

(a) Direct discrimination, RRA s1(1)(a)
(i) The law:

The RRA says "A person discriminates against another if on racial grounds he treats that other less favourably than he treats or would treat other persons."

In other words, the employer treats a worker differently or less favourably because of his/her race. For example, a black worker and a white worker apply for a job as receptionist. Although their experience is similar, the white worker is chosen because the employer wants clients to see a white face.

It can be direct discrimination even if there is no comparable worker of another racial group. In the above example, the black worker may be the only applicant for the job, but s/he is still rejected for the same reason.

The employer's motive is irrelevant and apart from some specific exceptions (for genuine occupational qualifications or requirements and limited positive action), there is no defence. So in the example, it is irrelevant whether the employer did not want a black receptionist because of personal prejudice or because it would be bad for business or because other white staff might object.

It normally works to ask yourself the "but for" question (established by the House of Lords in James v Eastleigh B.C. [1990] IRLR 288) ie


"but for the fact the worker was black, would the employer have treated him/her in the same way ?"

Direct discrimination also prohibits discrimination against a worker because of the race of someone else, eg the worker’s partner.

(ii) Evidence:

Although a hypothetical comparison can be made, it is stronger evidence to point to an actual comparator. Therefore an important part of case preparation and use of the questionnaire procedure is to look for and test actual comparisons. Any comparison must be made where the relevant circumstances are the same or not materially different.

The employer's explanation for different treatment should be ascertained and tested.

Statistical evidence showing that employees / job applicants of the same racial group as the worker are generally treated less well than those of other racial groups, is also important.
(b) Indirect discrimination, RRA s1(1)(b) and s1(1A)
(i) The law:

The original definition of indirect discrimination is in s1(1)(b). This is where a requirement or condition is applied equally to all workers but workers of a certain racial group are less able to meet the requirement than those of other racial groups.

For example, an employer requires job applicants to speak fluent English. This would adversely affect those whose nationality was not of an English-speaking country.

The relevant requirement or condition is indirect discrimination only if it operates as an absolute requirement rather than a preference.

If the employer can objectively justify the imposition of the requirement, it is not unlawful.

The newer definition, where indirect discrimination is in connection with race, ethnic or national origins, is in s1(1A). The concept is the same, but it covers more situations. Section 1(1A) covers provisions, criteria or practices which put workers of a certain race, ethnic or national origin at a particular disadvantage. This would include discriminatory preferences.

It is not unlawful if the employer can show that imposing the provision, criterion or practice is a proportionate means of achieving a legitimate aim. 
(ii) Evidence:

Statistical evidence is often necessary to show that a requirement or practice adversely affects significantly more of a worker's racial group than others. 

The question is, within what section of the community should the proportionate comparison be made? This is known as the "pool" for comparison. It is useful and often necessary to gather evidence showing statistics within the possible "pools".

In some cases, a relevant pool is within the employing organisation. If so, the questionnaire should be used to obtain the necessary statistics.

(c) Victimisation, RRA s2
(i) The law:

This is where a worker is penalised because s/he has previously complained of discrimination, formally or informally, or given evidence for another worker in a discrimination case or done any other "protected act". The only defence is that the worker made a false allegation and did not act in good faith.

(ii) Evidence:

It is necessary to prove (a) that the worker did the protected act, (b) that the employer treated the worker differently as a result. The actual or hypothetical comparison is with a worker who has not done the protected act.

(d)  Harassment   RRA s3A

This is where, on grounds of race or ethnic or national origins, a person engages in unwanted conduct which has the purpose or effect of violating the worker’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the worker.

Harassment based on nationality (and possibly colour – see p9) is not covered by the specific definition, but is protected as a form of direct discrimination.

What is a questionnaire?
The questionnaire procedure can be used by workers who believe they may have been subjected to race discrimination and who are thinking of bringing an employment tribunal claim.

The procedure enables a worker to ask the employer any relevant questions which will be useful in finding out why s/he has been treated in a certain way and whether s/he can prove discrimination.

The worker decides what information s/he would like from the employer and devises the appropriate questions, which are written down (usually on the standard "RR65" form) and sent to the employer.

The employer is expected to answer the questions in writing within a reasonable time or in cases related to race or ethnic or national origins, eight weeks. The questions and answers can be used as evidence at the employment tribunal hearing if the case goes ahead.

An employer contesting a race discrimination claim cannot use the procedure to question the worker.

Note that:
Sending a questionnaire to the employer does not start any legal action. If no tribunal claim form is ever sent to the tribunal, then no legal claim will be started.

If a legal claim is started, then the questionnaire and any reply will be looked at by the employment tribunal at the eventual hearing. It usually goes into the trial bundle.

If no claim is started, the questionnaire and any reply will remain only as private correspondence between the parties.

Quite often, a worker is unsure whether or not s/he wants to go as far as starting a full legal case. If s/he can get an answer to a questionnaire before the time-limit for starting a claim, this will help make up his/her mind.

A worker who is still in employment should be aware that an employer is likely to be upset by a questionnaire, even if no legal case is started. Where there is little initial evidence of discrimination, but the worker wants to find out more, it may be wiser to ask questions in an informal letter first.

It is a bad idea to send a questionnaire where the worker has no intention of pursuing a case, whatever the reply, or where s/he obviously has an extremely weak case. Sending a questionnaire usually has repercussions. It will probably upset the employer and could lead to adverse references. In theory, it is unlawful to victimise a worker for sending a questionnaire (see p17), but in practice, victimisation is hard to prove and the practical consequences may be intolerable. Sending a questionnaire will also have an effect on the worker’s feelings, who may get emotionally drawn into starting a case which initially s/he had not wanted to pursue. Almost always, the best time to use the questionnaire procedure is when the evidence already indicates there is a case worth exploring.

Is the questionnaire procedure available in employment tribunal cases other than race discrimination?

The questionnaire procedure is available in all discrimination cases, ie cases under the Race Relations Act, the Sex Discrimination Act, the Equal Pay Act, the Disability Discrimination Act, the Employment Equality (Sexual Orientation) Regulations, the Employment Equality (Religion or Belief) Regulations, the Employment Equality (Age) Regulations 2006, and also under the Fair Employment and Treatment (Northern Ireland) Order 1998 in Northern Ireland. 
Note that the latter cases are only brought in Northern Ireland.

The procedure is not available in ordinary unfair dismissal cases or other employment tribunal claims. 

For specialist guides to writing questionnaires for sex (including pay), disability or age discrimination, or for a generic guide covering all areas, with particular emphasis on religion and belief, and sexual orientation discrimination, see Bibliography (p121and p122 ).

Is a questionnaire necessary?
A questionnaire is obviously essential where a worker needs more information to decide whether to embark on a tribunal case. But how important is it to use a questionnaire if the worker has already decided to go ahead? 

Strictly-speaking it is possible to run a race discrimination case without having served a questionnaire, but this deprives the worker of a crucial opportunity to gather the necessary evidence to prove his/her case. It is very hard to win a race discrimination case where no questionnaire has been served. Quite often the worker will find s/he is going into a hearing with no idea what the employer will say about vital aspects of the case.

It is probably negligent for an adviser / representative not to consider and advise on a questionnaire - it will only be in a rare case where one is not necessary.

Although there are other opportunities while running a case to gather evidence, these are more limited than the questionnaire procedure eg


Disclosure. This is the process whereby the worker can ask the employer to supply relevant documents. This is important, but cannot substitute for the questionnaire procedure, because it is limited to information which is contained in documents.


Additional information. This is the process whereby the worker can ask the employer to expand upon vague wording in the text of the employer’s tribunal response form. The term “additional information” replaced the former “request for further and better particulars”. Although the current term is interpreted a little more widely, it is still not possible to ask the sort of detailed questions which can go into a questionnaire.


Written answers. It is possible to ask certain factual questions of the respondent, but this procedure is far more limited than the questionnaire procedure in terms of what questions can be asked.

These procedures are additionally restricted in that they do not allow a worker to “go on a fishing expedition”, ie ask for documents or information without knowing whether the documents or information will reveal anything relevant. Indeed, when seeking a tribunal order for documents or information, it is necessary to explain how the order would assist the tribunal or tribunal judge in dealing with the proceedings efficiently and fairly. By contrast, the questionnaire does allow exploratory questions.

There are also tactical advantages to using a questionnaire. Where an employer does not wish to supply a document or additional information, s/he can simply wait for the worker to ask the employment tribunal for an order, which the tribunal may refuse. However, with the questionnaire procedure, the employer will not know until too late whether or not the tribunal will draw an adverse inference from the failure to reply (see p27).

The proper way to run a race discrimination case is to use all the available procedures (questionnaire, disclosure, additional information, written answers etc) to gather information. Inevitably there will be some overlap. At the end of the day, the replies to the questionnaire should be carefully compared with the documents and information supplied and with the oral evidence of witnesses. There are often contradictions and it is these contradictions which may persuade an employment tribunal to make a finding of race discrimination.

Time-limits for sending the questionnaire 
(Art 5(b) Race Relations (Questions and Replies) Order 1977 SI 1977/842)

The questionnaire is sent direct to the employers, ideally by recorded delivery. It is normally addressed to the employing organisation care of the managing director or personnel director.
There are strict time-limits for serving a questionnaire. This means that the questionnaire must be received by the employer within the relevant time-limit. To be safe, you should always ask the employer to acknowledge receipt immediately. It is also a good idea to send the questionnaire recorded delivery or to take it by hand.

Remember that sending a questionnaire does not start a race discrimination case. A case can only be started by lodging a tribunal claim ("ET1") at the tribunal.

The time-limit for serving a questionnaire depends on whether or not a case has yet been started by lodging a tribunal claim. The questionnaire can be sent to the employer before the tribunal claim is lodged, or at the same time, or afterwards.

If the questionnaire is sent to the employer before the tribunal claim is lodged or simultaneously, then the time-limit is the same as for lodging the tribunal claim (see p13) ie within 3 months of the act of discrimination or any extended time limit where the statutory disciplinary and grievance procedures still apply.

However once the tribunal claim has been lodged, it changes the time-limit for the questionnaire. The questionnaire must then be served (ie received by the employer) within 21 days starting on the day the tribunal claim was lodged.

· Even if the tribunal claim was lodged well within the time-limit, there is still only another 21 days for service of the questionnaire.

· On the other hand, even if the tribunal claim is lodged on the last day of the time-limit, there is still another 21 days for service of the questionnaire.

NOTE THAT nothing in the questionnaire procedure changes the time-limit for lodging the tribunal claim. 
See over for an illustration of the time-limits.

	PRIVATE 
EXAMPLE OF TIME-LIMITS
Act of race discrimination - 23.6.08
Latest date tribunal claim can arrive at tribunal (unless extension where statutory disciplinary or grievance procedures apply) - 22.9.08
Latest date for questionnaire arriving at employer (assuming no extension to tribunal time-limit because statutory disciplinary or grievance procedures apply):

(a) while tribunal claim still has not been lodged - 22.9.08
(b) once tribunal claim has been lodged - 21 days after lodging eg

· tribunal claim is lodged on 4.7.08 - questionnaire must be served on or before 24.7.08
· tribunal claim is lodged on 22.9.08 - questionnaire must be served on or before 12.10.08




Normally a questionnaire should be served as soon as possible. This is particularly important where because of lack of information, the worker is uncertain whether to start a case until s/he has answers to the questionnaire. 

There are also several tactical advantages, even where the worker is already certain s/he will bring a case. Once a case starts, employers often bombard the worker with requests for more information. An early questionnaire enables the worker to pin down the employer at a time when the employer cannot demand information in return. Also at early stages, employers often answer the questionnaire more openly and fully than once a case has started and been handed to solicitors.  Finally, obtaining information keeps the initiative on preparing the case in the worker’s hands. Ideally, you should press the employer to reply before the deadline for lodging a tribunal claim, even if this is well within 8 weeks from when the questionnaire was served. Usually employers will answer in time if they are told that a reply is needed by a certain date in order to be able to evaluate the case before the tribunal deadline.

However, if the worker has obtained advice very late in the day, when the tribunal time-limit is very close, the priority will be to lodge a tribunal claim so as not to miss the time-limit. There will then be another 21 days to prepare the questionnaire.

For practical reasons, the questionnaire is often sent to the employer at the same time as the tribunal claim is lodged. If the tribunal claim is lodged first, you must be very careful to diarise the 21 day time-limit for serving the questionnaire afterwards - it is easy to forget.

If the worker takes out a grievance relating to his/her claim, it is usually better to send the letter and go through the grievance procedure before sending the questionnaire. There are many reasons for this:

· The grievance may resolve the issue informally, whereas serving a questionnaire will antagonise the situation further. 

· The employer will become more cautious once a questionnaire is served, but may be relatively unguarded and revealing in an internal grievance.

· It may be easier to formulate an effective questionnaire after going through the grievance where more becomes known about the employer’s position.

· The employer is likely to refuse to answer the questionnaire until the grievance is completed in any event.

Having said that, there is a danger of running out of time to serve the questionnaire before a tribunal case starts.

Late questionnaires

If the time-limit has been missed for serving a questionnaire, the employment tribunal must be asked for its permission to serve the questionnaire late.

It is usually worth asking for permission. The longer the time that has passed since the time-limit, the more likely it is that the tribunal will refuse. It may help get permission to send the tribunal a draft questionnaire, which should be of a reasonable length and obviously relevant. Explain to the tribunal that it may save time at the hearing if the questions are answered.

Employment tribunals tend to be reluctant to agree to a late questionnaire where the worker was getting advice from solicitors or the EHRC at the time.

Second questionnaires

If the employer's replies to the questionnaire were quite unforeseeable or if other unanticipated information emerges, it may be helpful to submit another questionnaire. The employment tribunal's permission would need to be obtained. If the questions are obviously helpful and relevant in the preparation of the case, the tribunal should be willing to agree. It may also be of assistance to quote to the tribunal the views of the Employment Appeal Tribunal in the case of Carrington v Helix (1990) IRLR 6:


It seems to us to be a sensible and necessary part of the procedure that after the initial questionnaire the applicant should be able to seek leave, on notice, to administer a further questionnaire.

If the tribunal refuses leave for a late or second questionnaire, the worker should try to use the other procedures as far as possible, such as seeking additional information and written answers.

A second tribunal claim

If the worker submits a second tribunal claim in respect of further discrimination taking place after the date of the first tribunal claim, then s/he may also submit a new questionnaire attached to that claim. The employment tribunal's permission is not necessary for this.

What if the employer does not answer the questionnaire?
The employer cannot be forced to answer the questionnaire. Unlike the procedures for obtaining documents or additional information from the employer's response, the employment tribunal cannot order the employer to answer.

Despite this, most employers do now answer the questionnaire. The reason is that if the employer fails to answer within a reasonable time, or if s/he gives an evasive or ambiguous reply, this can be held against him/her at the employment tribunal hearing.

Where discrimination relates to race, ethnic or national origins or to harassment, it can be held against employers if they have not answered within eight weeks. For other cases, the measure is simply whether the employer has answered within a reasonable period. 

The eight week period was introduced by the Race Relations Act 1976 (Amendment) Regulations 2003. This was a retrograde step. Previously an employer was required to answer within a ‘reasonable period’, which usually meant far sooner than eight weeks.

Section 65(2)(b) of the Race Relations Act now states


if it appears to the tribunal that the employer deliberately and without reasonable excuse, omitted to reply within a reasonable period or, where the question relates to discrimination on grounds of race or ethnic or national origins, or to harassment, the period of eight weeks beginning with the day on which the question was served on him, or that his reply is evasive or equivocal, the tribunal may draw any inference from that fact that it considers just and equitable to draw including an inference that he committed an unlawful act.

In other words, the employment tribunal at the hearing can conclude that the employer has discriminated, purely from the fact that s/he has unreasonably failed to answer the questionnaire properly, on time, or at all, although this is unlikely.

The employment tribunal does not have to draw any adverse conclusion from the employer's evasiveness in answering the questionnaire, but it can often do so. The Employment Appeal Tribunal in Carrington v Helix Lighting Ltd [1990] IRLR 6 said:  



It is true that any unsatisfactory answering of questionnaires does not lay the party open to being struck out ... but by s65(2) of the 1976 Act a tribunal is encouraged to take a serious view of the conduct of a respondent in this respect.

In Berry v Bethlem & Maudsley NHS Trust (1997) 31 EOR DCLD 1; EAT/478/95, the then President of the EAT said:

Tribunals have the assistance in many race discrimination cases of a race relations questionnaire. It seems to us that they should direct their attention to s65(2)(b) of the Act when arriving at their decision. That section specifically entitles the employment tribunal to draw inferences adverse to the employer who has completed such a questionnaire if in fact it is vague or otherwise unsatisfactory.

In Igen Ltd and ors v Wong; Chamberlin Solicitors and another v Emokpae; Brunel University v Webster [2005], the Court of Appeal drew attention to the importance of questionnaires in the context of the burden of proof under section 63A of the Sex Discrimination Act. (There is a similar rule regarding the burden of proof in race discrimination cases concerning race, ethnic or national origins.) The CA said that once the claimant has proved certain facts, unless there is a good explanation from the employer, an inference of discrimination can be drawn from an evasive or equivocal reply to a questionnaire. Therefore tribunals should look carefully at an employer’s explanation for failure to deal with a questionnaire.

In Dresdner Kleinwort Wasserstein Ltd v Adebayo [2005] IRLR 514, the EAT said that as a result of the shifting burden of proof in the legislation:

Equivocal or evasive answers to legitimate queries in statutory questionnaires … will … properly assume a greater significance in future, in cases where the burden of proving that no discrimination has occurred is found to have passed to the employer.
In practice, an employment tribunal is unlikely to conclude there has been race discrimination purely because the employer has not answered the questionnaire, but it will be a very persuasive factor to add to the other evidence against the employer.

The employment tribunal is more likely to draw an adverse conclusion from an inadequate reply to a questionnaire where the worker has made several unsuccessful attempts to persuade the employer to reply.

What to do about D’Silva?

The most recent case on questionnaires, D’Silva v NATFHE (now known as UCU) and others [2008] IRLR 412, EAT, is rather worrying. The EAT said that failure to answer a questionnaire does not automatically raise a presumption of discrimination. 

Although failures of this kind are specified at item (7) of the “Barton guidelines” as endorsed in Igen Ltd. v. Wong [2005] ICR 931 (see at p. 957 B) as matters from which an inference can be drawn, that is only “in appropriate cases”; and the drawing of inferences from such failures – as indeed from anything else – is not a tick-box exercise.  It is necessary in each case to consider whether in the particular circumstances of that case the failure in question is capable of constituting evidence supporting the inference that the respondent acted discriminatorily in the manner alleged; and if so whether in the light of any explanation supplied it does in fact justify that inference.  There will be many cases where it should be clear from the start, or soon becomes evident, that any alleged failure of this kind, however reprehensible, can have no bearing on the reason why the Respondents did the act complained of, which in cases of direct discrimination is what the Tribunal has to decide.  In such cases time and money should not be spent pursuing the point.  

It is important to emphasise that failures of the kind complained of are only relevant to the extent that they potentially shed light on the actual discrimination complained of and thus, necessarily, on the “mental processes” of the decision-taker.

The EAT appears to be saying that a tribunal must not draw an inference from an employer’s failure to answer the questionnaire unless there is a relevant link between the failure to answer and the alleged discrimination.  This imposes another burden on the claimant to prove. What if an employer never answers questionnaires for a reason which has nothing to do with discrimination, eg pure laziness?

Unless and until D’Silva is overturned by a higher court, your options are:

1. Go back to the wording of the legislation. The tribunal may draw an inference from failure to reply if it considers it ‘just and equitable’ to do so. There is no further qualification to the tribunal’s discretion. There is nothing which says the failure to answer must in itself be indicative of discrimination. 


2. Argue that the observations in D’Silva are inconsistent with the approach by the Court of Appeal (a higher court) in Igen Ltd v Wong. There is no mention in these very explicit guidelines that an inference from failure to answer can be drawn only if it in itself reflects on the discriminator’s state of mind.


3. Argue that the above observations in D’Silva are not legally binding because, strictly speaking, they were obiter (ie not the basis for the decision in that case). The actual grounds for rejecting Mr D’Silva’s appeal were that he had not raised a potentially arguable grounds: he simply argued that the failure to provide information ‘begs the question’, as opposed to arguing that the tribunal ought to have drawn the inference. (See para 37 of the judgment.)


4. Note that the EAT’s obiter comments were made at the end of a long and hopeless appeal, raising numerous points, of which this was only one. The facts of the case would have appeared unsympathetic to the EAT and there was no real evidence of discrimination.


5. Try to distinguish your case factually. The union’s only failure in answering the questionnaire in D’Silva was its inability to supply an ethnic breakdown of applicants for legal assistance, since it had never collected such information on the computer in the first place. It was not a case where the respondent had information which it withheld.


6. Note that the EAT in its obiter comments in D’Silva, did not fully consider the significance of the partial reversal of the burden of proof as set out in Igen Ltd v Wong. 


7. Argue that, even if the principle in D’Silva is correct, your case does indeed ‘shed light on the actual discrimination complained of’, for example because:

(a)   the person who is responsible for answering the questionnaire is the person who has carried out the alleged acts of discrimination. Underline this further by naming the person as an individual respondent (if appropriate) and sending a separate questionnaire direct to that individual.

(b)  the person who is responsible for answering the questionnaire is from Human Resources and as such, must have investigated the circumstances of the alleged complaint, including matters raised in the questionnaire, and reached conclusions. Any withholding of information or misinformation would therefore be potentially significant.

(c)  if the employer has shown no interest in investigating the circumstances surrounding the allegations and matters raised in the questionnaire, that in itself must indicate an indifference towards  the possibility of discrimination or lack of understanding about equality matters, which enhances the likelihood of discrimination existing in that organisation.

(d)  indeed, employers who makes a blanket decision never to answer discrimination questionnaires are not only indifferent to the possibility of discrimination, but may fear or be aware that discrimination does exist in their own organisation.

(e)  try to increase the significance of an employer’s failure to answer a questionnaire altogether, by stating in your initial covering letter that the claimant is looking forward to receive a full response in order to assist him/her in formulating his/her case. If the employer subsequently fails or refuses to answer, it may be possible to write again in a way which makes the continuing refusal appear significant and draws the alleged discriminators into the decision not to answer. 

For example, to HR, ‘You must realise that by failing to provide this information, you are making it very hard for the tribunal to get to the heart of this matter.  By adopting a blanket policy not to answer questionnaires, it seems you are using it as an excuse to withhold information which may reveal discrimination in a particular case.  Moreover, (the alleged discriminator) is no doubt anxious to explain his/her actions and reassure my client that discrimination has not taken place. If you have nothing to hide, I would invite you to discuss the matter with the (alleged discriminator) and reconsider’. 

(f)   Logically, it should be easier to persuade a tribunal to draw an inference from inaccurate information in a questionnaire or a partially answered questionnaire, than a wholly unanswered questionnaire, as the former indicates more active involvement and decision-making tailored to the case.


8. Generally boost your case by putting forward evidence which, quite apart from an unanswered or inadequately answered questionnaire, should be sufficient to reverse the burden of proof.
	PRIVATE 
To make best use of the tribunal's powers to draw an inference and to encourage the employer to reply, you should:

· Make sure you can prove the questionnaire was received.


· Make sure you have asked reasonable and relevant questions in the questionnaire, so the employer cannot put forward a good reason for failing to answer properly.


· When sending the questionnaire, attach a covering letter asking for a reply in 14 or 21 days. Send chaser letters when there is no reply. 


· When there has still been no reply after 8 weeks - write a letter telling the employer that the employment tribunal will be invited at the hearing to draw an adverse inference from the delay (see p33 for an example).


· Employers are good at excuses and evasive tactics; be ready to respond and challenge or compromise as appropriate (see p34).


· Where a questionnaire is served very soon after the act of discrimination, but is still not answered by the deadline for lodging a tribunal claim, the employer's failure to reply should be referred to in the tribunal claim (see p57, and p97 paragraph 8). It is particularly effective if a link can be made between the unanswered information and the most relevant / suspicious issues in the case. This puts pressure on the employer to answer and encourages the tribunal at the hearing to draw an adverse conclusion from the delay.


· At the eventual hearing, where there has been an inadequate reply to the questionnaire, the employment tribunal should be asked to draw an adverse inference under section 65(2)(b) and should be referred to Igen v Wong. 

· For comments on D’Silva see p28 and beyond. 



Putting pressure on the employer to answer the questionnaire properly
Where an employer is reluctant to answer a questionnaire properly, s/he should be pressurised to do so. Often an employer who resists answering initially, does provide answers under pressure when you insist. Even if the employer continues to refuse to answer, the pressure may increase chances of a good settlement. It will also make it more likely that the tribunal at the hearing will draw an adverse inference.

Obviously the worker must appear reasonable in the range of questions asked and the time given to the employer to answer. If the worker asks irrelevant or excessive questions or writes reminder letters at unreasonably short intervals, s/he will discredit his/her own position in the eyes of the tribunal.

Pressing for a reply

If the employer simply fails to reply within a reasonable time, or keeps promising a reply, but does not deliver, you should write a series of reminder letters which become increasingly severe. For example:


(date: 7th December 2008) "I refer to the questionnaire served on you on 1st October 2008. I am concerned that I have not heard further from you since your acknowledgement of safe receipt on 4th October 2008, despite my reminder letters on 22nd October, 6th and 23rd November. It has now been 10 weeks since the questionnaire was served. I would remind you of the provisions of s65 of the Race Relations Act 1976. The employment tribunal is entitled to draw an adverse inference from a late reply to a questionnaire and I will be drawing this letter to its attention at the hearing."

Dealing with employer's objections

· Sometimes the employer raises various objections in an attempt to avoid answering the questions. If the objections are unreasonable, the employer should be reminded of the purpose of the questionnaire procedure and the tribunal's power to draw an adverse inference. If the objections may be seen as reasonable by a tribunal, then some compromise should be offered. For example:

-   Suggest statistics are supplied for a shorter time-period or within a smaller location.

-   Suggest the employer answers as much as s/he is willing to answer, and you will then consider whether to insist on an answer to the remaining questions.

-   Identify certain questions which may remain unanswered, provided that other identified questions are answered.


· Employers often say they will not answer all the questions because "we do not see the relevance of this question" or "we do not understand your case" or “you are on a fishing expedition”. The following are possible responses (as appropriate):

"Thank you for your letter and I note your comments. However, the precise purpose of the questionnaire procedure (as set out at section 65(1) of the Race Relations Act) is to enable me to obtain information to decide whether to bring a case and how to formulate it. Please would you now let me have answers to my questions. You will see from section 65(2) that the tribunal can infer discrimination from any delay or evasiveness in your reply."

“In question 3, we asked about previous complaints of racist behaviour. In the context of a race discrimination claim, this is a perfectly reasonable question. Please explain why you object to answering it.”


· Where the employer is represented by solicitors, you want to ensure that it is clear the employers have themselves made the decision not to answer the questionnaire, to ensure the tribunal attributes any dubious motives to them. For example:

“Thank you for your letter dated 3rd March enclosing the questionnaire reply. I note that your clients have failed to answer questions 3, 5 and 8 – 12. Could you please explain why your clients object to answering each of these. I am sure you have advised your clients of the tribunal’s power to draw an adverse inference if their answer to the questionnaire is evasive. Therefore could you please now invite them to answer these questions and confirm you have advised them of the potential consequences of any failure to reply.” 

See the next page for confidentiality and the Data Protection Act.
Confidentiality and the Data Protection Act

Employers often object to providing information on grounds of confidentiality. Much of the time, their objections can be answered by agreeing to replace names of other workers with initials or numbers. However, in some cases this is not possible.

At the end of the day, the overriding principle is the relevance of the information. In discrimination cases, tribunals customarily expect disclosure of information of a wide-ranging and confidential nature. It is usually impossible to look at the comparative evidence necessary in a direct discrimination claim, without detailed and confidential information about other workers.

The issue has come up several times in connection with the tribunal's powers to order disclosure of documents during the running of a tribunal case.

The most important case about confidentiality in relation to disclosure of documents is Nassé v Science Research Council / Vyas v Leyland Cars [1979] IRLR 465 HL. In this case, the House of Lords said confidential documents must be disclosed if it is necessary to dispose fairly of the case or to save legal costs, unless there is another way of obtaining the necessary information.

Employers sometimes say they cannot disclose information because they are prohibited from doing so by the Data Protection Act 1998 (“DPA”). This is because, with certain exceptions, the DPA does not allow disclosure of information relating to other identifiable individuals, for example their disciplinary or promotion records. Such objections should be challenged.

There are 4 different ways in which the employer can be required to supply the information:


1. Under the wide exemption in section 35.

2. Because the data subject has agreed.

3. Because it would be reasonable for the employer to supply the information even if the subject did not agree.

4. In some cases, the information can be anonymised. 

1.    Exemption for legal proceedings – s 35


Section 35 of the DPA allows disclosure in connection with actual or prospective legal proceedings. It is therefore hard to see why the answering of a questionnaire, whether or not the proceedings have yet started, should not fall within this exemption. Some advisers consider it is necessary for ‘prospective’ legal proceedings to have been decided upon and not just a vague possibility, but as the section also covers the purpose of giving legal advice, the threshold should not be so high. If challenged – or in the covering letter sending the questionnaire – the worker could explicitly state that the questionnaire is served for the purpose of gathering evidence for prospective legal proceedings. Section 35 says:

(1) Personal data are exempt from the non-disclosure provisions where the disclosure is required by or under any enactment, by any rule of law or by the order of a court.
(2) Personal data are exempt from the non-disclosure provisions where the disclosure is necessary- 

(a) for the purpose of, or in connection with, any legal proceedings (including prospective legal proceedings), or

(b) for the purpose of obtaining legal advice,

or is otherwise necessary for the purposes of establishing, exercising or defending legal rights.

2.    The data subject consents – s7(4)(a)

Disclosure can be made anyway if the data subject (the person about whom the information is revealed) has given explicit consent. Section 7(4) says:

Where a data controller cannot comply with the request without disclosing information relating to another individual who can be identified from that information, he is not obliged to comply with the request unless- 

(a) the other individual has consented to the disclosure of the information to the person making the request, or

(b) it is reasonable in all the circumstances to comply with the request without the consent of the other individual.

One option is for the worker to get a written consent from the data subject and pass it on to the employer.

3.     It is reasonable to dispense with the data subject’s consent – s7(4)(b)

In view of the wording of s7(6), it is arguably unreasonable for an employer to insist on the need for consent, when s/he has not even tried to obtain it. Section 7(6) says:



In determining for the purposes of subsection (4)(b) whether it is reasonable in all the circumstances to comply with the request without the consent of the other individual concerned, regard shall be had, in particular, to- 

(a) any duty of confidentiality owed to the other individual,

(b) any steps taken by the data controller with a view to seeking the consent of the other individual,

(c) whether the other individual is capable of giving consent, and

(d)  any express refusal of consent by the other individual.

If the employer states in the questionnaire reply that s/he cannot give certain information about a comparator as it is confidential and s/he does not have the comparator’s permission, it is worth calling his/her bluff. It is very likely s/he has not even asked for permission, and this would look bad to a future tribunal. For example, you could write:

“The questionnaire states repeatedly that you do not have Dave Bensley’s permission to disclose the information. Could you please state whether Mr Bensley was actually asked for his permission? If so, when was he asked, by whom, was it verbally or in writing, what was he told, and what was his reply?”

4.     Disclosing as much as possible on an anonymous basis – s7(5)

Finally, even if none of the above arguments work, section 7(5) says that the employer must still communicate “so much of the information sought by the request as can be communicated without disclosing the identity of the other individual concerned, whether by the omission of names or other identifying particulars or otherwise”.

Sample letter to employer regarding data protection

The true meaning and scope of these exceptions are as yet untested. However, depending on the circumstances, a letter along the following lines could be written to the employer:

“I note your objections to disclosing information on grounds that you are not permitted to do so by the Data Protection Act. I do not accept that the Act applies to the information requested. However, even if it does, you may disclose the information under section 35(2) of the Act, as it is for the purpose of prospective legal proceedings and further is in order to enable the Claimant to establish her legal rights. Alternatively, although this is not necessary, I suggest you invite the individuals concerned to give their explicit consent to disclosure. In relation to my questions 3, 5 and 10, you may delete names and provide information by reference to numbers or initials and racial group. If you persist in withholding the information despite the clear legal position, I will invite the tribunal to draw an inference against you at the hearing.”

Chasing up on a partially answered questionnaire

When a questionnaire has been answered, carefully check the answers against the questions as asked. It is very common for questions or parts of questions to be unanswered or for questions to be apparently answered but in a vague and unhelpful way. It is important to write back immediately to the employer pressing for replies to the unanswered questions. For example:


"I have now had the opportunity to consider your questionnaire reply, which I am concerned contains a number of important omissions. By reference to the numbering of the questions, these are as follows -


3 - You have not answered this at all.


6b - This information must be available eg from College of Nursing confirmation slips. It surely cannot be the case that you have no records of courses attended by your staff.


12 - Please state when in November the decision was made.


14 - I note your reply, but it does not answer the question.


8, 9, 15 - Regarding your contention that you cannot supply these statistics, please state whether you have ever monitored in any way and if so, what information has been monitored and when. Further, question 9 can be answered by a simple headcount and must be within the nursing manager's knowledge.


I now look forward to a full reply."

Often this follow-up correspondence gets forgotten amid other preparations for the case. Be careful to keep track of unanswered questions and chaser letters.

As a matter of tactics, it is sometimes worth not chasing answers to questions which, on reflection, appear less important. Instead, focus on pressing for the answers to the most important omissions.

Mentioning the failure in the tribunal claim

See p57, and p98 paragraph 8.

How to complete the RR65 form
There is a standard Questionnaire form ("RR65") which can be completed by the worker or his/her representative. The form can be downloaded from the EHRC website at www.equalityhumanrights.com/Documents/CRE/PDF/rr65.pdf

You can probably get a hard copy from a job centre or you could ask the EHRC helpline. It is preferable, but not essential, to use the form.

Who is the questionnaire sent to?

As with the tribunal claim, the questionnaire should normally be addressed only to the employing organisation (as opposed to individuals in their own capacity). 
On limited occasions, particularly where the discrimination is clearly carried out by a single perpetrator, it may be useful also to serve a questionnaire on that individual, as this could reveal some contradictions if separately answered. This is usually done where the worker has named, or intends to name, the alleged discriminator(s) as individual respondent(s) in the tribunal claim (see p12). However, this approach should be exercised with caution as it could look oppressive to a tribunal. If the worker is going to send a questionnaire to an individual respondent as well as to the employing organisation, there are two ways of doing this. Either the worker can send a questionnaire in identical form under two separate covering letters, stressing that an individual response is requested, or s/he can send different questionnaires to each (same para 2 statement but a different set of questions under para 6). The latter may be more effective in ensuring the organisation and the individual provide their own response rather than adopting each other’s.
Paragraph 2 of the Questionnaire form

This should be a short statement of the facts so that the employer and the tribunal can identify the incident which appears to be discriminatory. It is a good idea to divide this statement into short numbered sub-paragraphs, to ensure the employer has provides a precise response. 

Be careful to ensure there is no inconsistency between the questionnaire statement and the grounds in the tribunal claim (whichever is written first). Otherwise it appears that the worker is contradicting him/herself. Often consistency is ensured by using the same statement in both documents. But if the questionnaire reply is received before the tribunal claim is drafted, it could affect the way the latter is written.

Paragraph 3 of the RR65 form should not normally be completed because of the risk of the worker exposing him/herself to cross-examination on speculation made before getting a reply to the questionnaire. It is best just to delete the word “because”, as suggested in the margin.

Paragraph 6 is where the worker writes in his/her own questions.

What questions to ask
The RR65 form asks a few standard questions ie to what extent the employer agrees with the worker's version of events as set out at paragraph 2 in the RR65 form; what is the employer's own version of events; does the employer accept s/he discriminated against the worker and if not, why not.

In addition, there is a small space left at paragraph 6 of the form for the worker to write in additional questions. The space is too small and it will be necessary to attach extra sheets of paper with the questions.

Sample questionnaires in different situations are at p60 onwards. As already noted, these precedents should not be slavishly copied. The appropriate questions depend on the precise facts of every case. The following are some guidelines for devising the questions - it may be helpful to read them with the sample questionnaires in this guide.

The purpose of the questions
The idea is not to cross-examine the employer on paper. This simply gives the employer the chance to prepare his/her answers on difficult points. The questionnaire should just elicit the factual base to use for cross-examination.

Questions should be designed to:

1. Gather evidence useful to prove race discrimination, which is only in the employer's knowledge.


2. Find out the employer's case, so that there are no surprises at the hearing and you are fully prepared. In particular:

(a)   To find out and test the employer's explanation of his/her behaviour on key events, eg why s/he dismissed or did not promote the worker.

(b)   To find out what the employer will say about the worker on relevant points eg in a promotion case, how well the worker interviewed; in a dismissal, what is the worker's general conduct or capability.


3. Find out which key facts are accepted by the employer and which are in dispute.

Style
1. Do not ask an unreasonable amount of questions or for irrelevant information. This just gives the employer an excuse not to answer, or to answer only the harmless questions, without appearing to be evasive. Normally large employers including health authorities and local authorities are willing to provide a great deal of detailed information on a questionnaire. Often much of it is computerised.


2. Do not hesitate to ask questions which may overlap with the content of later requests for additional information and disclosure.


3. Questions should always be asked very precisely. Woolly questions lead to woolly answers. Ask yourself how an answer may come back if you phrase a question in a particular way. It is often only when reading the questionnaire reply that you realise it does not give you enough information because of the way you asked the question. For example, in questionnaire C, question 16 asks precisely what the worker wants to know about the steps taken to investigate, rather than simply saying “Did you investigate my complaints? If so, please give details”.


4. You may only have one chance to ask a question. Anticipate everything you may want to know. Anticipate what different responses may come back from the employer and how you would want to follow them up.


For example, in a redundancy situation, where you have some idea why a worker was selected eg "Length of service", do not simply ask "Give the start date for each worker." It may be that the employer denies this was the reason for selection. It is better to ask "What were the selection criteria ? In what way does each person in the selection pool meet each redundancy selection criterion applied?" This covers whatever answer the employer gives.

5. Number each question separately. Do not ask several questions in one sentence, unless separately numbered. Otherwise some of the sub-questions are likely to be overlooked.


6. The number of questions can vary. The questionnaire should not be of excessive length. The more incidents involved in a case, the more questions there are likely to be. The sample questionnaires at the end of this guide give some idea as to the appropriate length.

"race"
1. Where you are asking for the "race" or "racial group" of other workers and managers, specify what you want to know. "Race" is a vague and ambiguous concept and employers are likely to supply information in a similarly vague and unhelpful way.


2. In many cases, it will be relevant to ask for information by reference to the following categories "(a) black/white (ie colour), (b) national origin, (c) ethnic origin (d) nationality (e) race." (For example, see questionnaire C.)  

Prior to the amendment of part of the RRA to give additional rights to those discriminated against in relation to race or ethnic or national origin (see p9), it was not necessary to request information in so many categories. No one really knows what “race” means in the Directive or the Regulations and doubtless employers have not been monitoring that category specifically. Nevertheless, especially where discrimination seems to be related to colour, it may be wise also to add an apparently separate category of “race”, to see what answer comes back from the employer. If the employer equates race with colour, for example, this may be helpful. No doubt confusion will result, but this is a consequence of lack of clarity in the legislation.


3. Sometimes it will be relevant to add another category eg when the case concerned the treatment of Iraqi workers at the time of the Gulf Conflict, it was important also to ask "(f) whether or not Iraqi". (For example, see Questionnaire A.)


Content

1.  Questions tend to fall into categories:
    (a)   Concerning what has happened to the worker specifically.
    (b)   Regarding any identified comparators (eg other job applicants; other workers considered for redundancy).
    (c)   Regarding the employer’s policies and procedures.
    (d)   General statistics about the workforce.


2. Consider what needs to be proved legally and what evidence will be necessary in the particular case. The questions are to draw out that evidence.


3. Questions need not be limited to events within the 3 month time-limit. A tribunal can infer discrimination from earlier events, even though they do not found the claim. But keep these questions relevant.

Direct discrimination 

See law on p15.

1. Where direct discrimination is claimed, it is extremely helpful - although not essential - to be able to show that a worker of a different racial group has been treated better by the employer in comparable circumstances. This is an “actual comparator”. Therefore questions should be geared towards:

(a)   Finding out more about any actual comparators that seem to exist, eg
- Are they of a different racial group from the worker.
- How have they have been treated by the employer compared with how the worker has been treated in comparable circumstances.
- Why has the employer treated them differently; identifying any different non-racial factors which may explain the different treatment.

For an example, see Questionnaire H, questions 7 and 8.

(b)   Testing any explanation already given by the employer for different treatment, eg
- If the employer says s/he appointed the white candidate because the white candidate best met the person specification for the job, check to what extent each candidate, by reference to race, met the person specification.
- If the employer says s/he selected the black worker for redundancy due to his/her attendance record, check what was meant by "attendance record", how it was measured and the record of each potentially redundant worker by reference to race and who else was selected.

(c)   Looking for a comparator. If, for example, a worker has been dismissed for a poor sickness record, it is necessary to get statistics as to the level of sickness of other workers plus any action taken. This is an attempt to find another worker of a different racial group who has been treated more leniently with a comparable record.

For example, Questionnaire F, question 10.

2. As well as actual comparators, it is also relevant to look at loosely similar comparisons, as these may still shed light on how the worker would have been treated had s/he been of a different racial group. For example, if a black worker was dismissed for sleeping on duty, find out what happened to a white worker who was absent from work without permission.


3. Where there is no actual comparator, the tribunal must be persuaded to make a hypothetical assumption that the employer would not have treated a white worker in the same way. The tribunal may draw this inference if the employer has acted contrary to normal procedures or in a particularly irrational manner. Therefore ask questions:

(a)   As to the relevant policies and procedures.

(b)   As to the employer's reasons for taking key decisions.

For example, Questionnaire G, question 2.


4. See p51 for more examples of the comparable question.


Statistics

1. The tribunal can infer race discrimination from the fact that others of the worker's racial group are generally treated less favourably (see West Midlands Regional Transport Executive v Singh [1988] IRLR 186, CA.]


2. Under the questionnaire procedure, employers can be asked to gather and supply statistics which they have not previously monitored.

3.  You should ask for the type of statistics which you think are relevant, eg

 (a)   In an appointment or promotion case, seek statistics regarding the general status of workers in the workplace plus recruitment and promotion statistics by reference to race.

(b)   In a disciplinary, dismissal or harassment case, seek statistics as to the number of disciplinaries and dismissals by reference to race.

(c)  In some cases, all statistics are relevant, eg because an employer is trying to get rid of non-white staff. Such an employer would discriminate at the point of recruitment as well as dismissal. A good way to get this wider picture is to ask about all staff employed at any stage over a period of time, (as opposed to at a specific date), by reference to start and finish dates.  For example, see Questionnaire N, question 11. This enables you to work out numbers recruited and numbers leaving over that period.


4.  Statistics need to be seen in context, eg

(a)   It is unhelpful to know the number of black workers getting an interview for a job, without knowing how many applied. It is also relevant to know how many white workers applied and were interviewed.

(b)   It is not enough to know how many black workers hold supervisory positions without knowing how many supervisors there are altogether.


5. Consider the ambit of statistics which you are asking for. There can be variations in terms of time, location and jobs. For example, if a nurse grade F is claiming that s/he did not get promotion to grade G in her hospital due to race discrimination, does s/he ask for statistics of promotions and jobs held (i) in the hospital or in the health authority, (ii) among nurses at grade F and above, among all nurses, among all staff, (iii) as at the date of the questionnaire, over the last 3 years or over the last 5 years?

There is no clear answer to this: 

(a)   As a general rule, do not ask for excessively wide statistics unless clearly relevant. 

(b)   If you want to see the pattern over a large number of years, then it may be reasonable to confine the statistics to a small location or jobs at similar grades to the worker. 

(c)  If the behaviour of a particular senior manager is under scrutiny, you may only want statistics while s/he is in charge. On the other hand, you may want to go back further to show a different pattern before s/he took charge.


6. Statistics need to be sufficiently comprehensive and large enough to have some significance:

(a)   If only two people have been promoted over the last 8 years, it will probably be of little significance that they are both white. 


(b) If only a small department is asked about, then no meaningful statistics may emerge to show a pattern.


7. Because of their duties under section 71, public authorities should have certain monitoring information easily to hand. Under the Race Relations Act 1976 (Statutory Duties) Order 2001, employers must monitor by reference to racial groups:
(a)  the numbers of staff in post
(b)   applicants for employment, training and promotion.
Employers with 150 or more full-time staff must also monitor by reference to race those who:
(a)  receive training
(b)  benefit or suffer detriment as a result of performance assessment procedures
(c)  are involved in grievance procedures
(d)  are the subject of disciplinary procedures
(e)  cease employment with the employer 
The results must be published annually.


8. For examples of statistical questions, see Questionnaire D, questions 5-9; Questionnaire K, questions 10-12.
Victimisation

See law on p17. Questionnaires A, F, G and H partially cover victimisation. Questionnaires C, D, and L could be adapted if the employer’s treatment was the result of a previous complaint of discrimination by the complainant. 

Many questions in victimisation scenarios are similar to those appropriate for a direct discrimination case. Additional questions may be:

1. To see whether the employer will contest that the worker has done the "protected act" / to help prove the worker did do the "protected act". 

Rather than directly ask the employer “Do you agree that I complained about race discrimination to the managing director on 5th February”, it may be better simply to describe the complaint at paragraph 2 and see whether the employer refutes it, when answering paragraph 2. (For example, see Questionnaire A, para 2.)


2. To help prove different behaviour by the employer before and after the worker did the "protected act".


3. To compare treatment of the worker with treatment of colleagues (of whatever race) who have not done the protected act. (For example, see Questionnaire A, question 7e; Questionnaire H question 7.)


4. In victimisation cases, the worker may or may not be claiming that the original matter of complaint also amounted to an act of discrimination. Either way, it may be relevant to ask questions relating to the original issue, (a) to help prove a discriminatory tendency by the employer, or (b) to help show the worker’s complaint was genuine and not in bad faith. However, where the subject of the original complaint took place a long time ago and is not actually a ground of the tribunal claim, it may be inappropriate to ask too many questions. It is a matter of judgement. An example of suitable questions is in Questionnaire A, questions 1 and 2.


5. Even if the case only concerns victimisation, you should not normally omit the questions which you would ask in a direct discrimination questionnaire regarding the racial group of comparators and how different racial groups are generally treated in the workplace. This is usually relevant context and may be helpful. However, when it comes to analysis of the questionnaire reply and other evidence, it should not matter that any comparator is of the same racial group as the worker or that black workers are generally treated fairly in the workplace. The worker will only need to prove that s/he has been less favourably treated than a person who has not complained of discrimination.

Indirect discrimination

See law on p16.  Questionnaires B and C potentially concern indirect discrimination.


1. Where a case most obviously concerns direct discrimination, but could involve indirect discrimination, questions should be designed to reveal any hidden indirectly discriminatory requirements eg promotion or redundancy selection criteria. (For example, see Questionnaire C questions 4 and 7; Questionnaire B question 4f.)


2. Questions should establish whether possibly discriminatory criteria are mandatory or merely preference. This is always useful, though particularly important where indirect discrimination relates to nationality and the original definition applies (see p9). Questions should be designed to ascertain:

(a)   Whether the employer admits the criteria were mandatory.

(b)   Even where the employer insists criteria were merely a matter of preference, were they applied in fact as an absolute bar or alternatively, applied only to workers of a certain racial group (which would be direct discrimination). (See Questionnaire C question 7.)


3. Where a possible pool for comparison is within the employing organisation, the questionnaire should be used to elicit the relevant statistics. For example:

(a)   Where a health authority will only promote nurses from grade F to grade G where they have already acted-up (covered) for periods at grade G, a relevant pool would be grade F nurses in the health authority or in the particular hospital. The questionnaire would seek information and statistics on the number of grade F nurses acting-up (and for how long) by reference to race.

(b)  Where a local authority selects temporary staff first for redundancy and these are disproportionately black, see Questionnaire B question 1.

4. The questionnaire should elicit the employer's justification for imposing any discriminatory requirement. (See Questionnaire B, questions 5 and 7e.)


5. Seek facts which may undermine the employer’s likely justification. For example, where an employer is selecting temporary staff first for redundancy, ask questions to confirm that temporary staff were doing the same job and had similar length of service to permanent staff. (See Questionnaire B, questions 1 and 15.)

Note that in indirect discrimination cases, it is particularly likely that the full nature of the case will not be clear from the outset. It may well be necessary to seek the tribunal's permission to serve a second questionnaire.

Redundancy 

See precedents: Questionnaire A and Questionnaire B.
As well as other questions suggested in this guide, questions should normally include:

1. What was the selection pool.

2. The selection criteria and their weighting.

3. How each worker in the pool measured against each criterion.

4. Why the worker was selected.

5. The decision-makers.

6. Stages and dates of the selection process.

7. Vacancies.

8. If the worker suspects the redundancy was a sham, s/he could ask:
“Who has carried out my duties from my dismissal to date and what is their race?”
See also Questionnaire A questions 5 and 6.

Recruitment and promotion

See precedents Questionnaire C, Questionnaire D, Questionnaire E, Questionnaire F and part Questionnaire L.

Questions will vary according to how much the worker knows about the other candidates, and whether the complaint is failure to short-list or rejection following an interview. 

As well as other questions suggested in this guide, questions would normally include:
1.   Selection criteria

2.   How each candidate including the worker scored on each criterion

3. Who made the decisions

4. Why the worker was rejected

5. General statistics 

Harassment

See law on p18.  See also precedent Questionnaire I.

Questions will usually include:

1. Finding out what, if any, investigation was carried out if the worker complained and its findings

2. Finding whether the perpetrator has targeted other staff of the same racial group.


Harassment often includes disciplinary action or unfair criticism, so questions will be similar to those used in conduct and capability questionnaires (see below). See also Questionnaire J.

Conduct and capability questions

Similar questions are usually appropriate for conduct and capability dismissals or disciplinary action. See precedents: Questionnaire G, Questionnaire H, Questionnaire J, Questionnaire L, Questionnaire K, Questionnaire M.

As well as other questions suggested in this guide, questions would normally include:


1. Questions to pin down the employer’s allegations against the worker. (See Questionnaire L question 4; Questionnaire K question 6.)


2. Questions to establish how a comparator (a colleague of a different race) is treated who has committed similar misconduct or demonstrated similar incapability. (See Questionnaire H, question 7; see also the section on “The comparable question” p51.)


3. Where the employer alleges that the worker was in breach of a certain policy, important questions may be:
(a)   (If the worker has never heard of the policy,) to establish (i) whether it existed at the material time, (ii) how the policy was made known to staff.
(b)   The content of the policy 
(c)   To establish whether the policy was always followed in practice (if the worker thinks not). It is particularly important to explore whether policies are always followed in practice. Very often, employers overlook breaches of policy by some staff but single out black staff for criticism.

Examples:


1.   Facts: The Claimant is a security guard. An argument between him and his supervisor is referred to personnel, who dismiss him for abusive language. That kind of language is common and accepted in the Security Department and such a matter would normally be dealt with within the department by a departmental warning rather than referring the person to personnel.

Questions:  
a.   Please explain what are the criteria for determining which matters are dealt with internally by the office and which are referred to personnel. Please state who makes this decision.

b.   Please state all staff in the security department given a departmental warning (ie their cards marked) without going to personnel since 1.12.05. In each case please state (a) job title (b) date and nature of action (c) the offence (d) race.  


2.   See Questionnaire G, questions 2 and 3.


3.   See Questionnaire J, question 3.

The comparable question

This is relevant to almost any type of questionnaire. It is probably the most important type of questionnaire question, yet it is often omitted. This may either be a question about a specific comparator who the worker has identified, or about how other workers are treated generally in similar circumstances. Questions about comparators are dealt with amongst all the scenarios above, but see particularly the sub-section on direct discrimination at p44.

The following are examples:

1. Detriment:   On 28th April 2008, the Claimant is told he will not be considered for any promotion until he has achieved a satisfactory sickness record for one year.

Question:   In relation to all staff employed by the Respondents, please state:
a.   job title, location and race

b.   dates of sickness sick in the 3 years prior to 28th April 2008
c.   whether and if so, when, they were prohibited from applying for promotion for a 12 month period

d.   whether they ever complained of race discrimination. If so, when, to whom and what was the outcome


2. Detriment:   From September 2008 the Claimant is suddenly required to fill in time-sheets.

Question:   Please state:
a.   who else in the department was required to fill in time-sheets and when were they given the instruction

b.   on what dates did they did fill in the sheets



3. Detriment:   Increasingly, the Claimant was not allowed to go to conferences whereas her assistants, Louise and Polly were allowed to go in her place.

Question:   Please list all conferences attended by (a) Louise (b) Polly (c) the Claimant from 1.1.06 to date, stating in each case
a.   the name and date of the conference

b.   the role in which they attendedseq level1 \h \r0 


4.  Detriment:   In November 2008, the Claimant discovered that two white managers had been given pay rises so that they were better paid than him. He was not given a rise. The Claimant knows they have no more experience or qualifications than he has.

Question:   With regard to the two white managers who were given pay rises in November 2005, please state

a.  their start date with the Respondents

b.  their pay before and after the rise

c.  the reason they were given a rise

d.  the reason the Claimant was not given a rise

e.   their previous experience and qualifications 

5. Detriment:   The Claimant managed the staff canteen. The staff canteen is one of two subsidised self-service canteens in the building. The other canteen was managed by Alice Walker (white). The canteens closed on 3rd August 2008 and a new merged canteen opened in September 2008. Alice was appointed without interview.

Questions:

[a]  Please set out the job duties of (a) the post of canteen manager of the staff canteen while I held it, (b) the post of canteen manager of the other canteen while Alice held it, (c) the new canteen director


[b] With regard to Alice Walker, please state (a) start date (b) dates and results of any appraisals (c) date and level of any warnings (d) experience prior to starting work with the Respondents



6. Detriment:   In discrimination cases, small details are often revealing. For example, where a worker is challenging a decision to make her redundant, she may notice something unusual in the way the procedure is handled. If so, she should ask a question in the questionnaire to establish that what happened is not the norm. For example, see Questionnaire A, question 4d.



Equal Opportunities questions 

Paragraph 5 of the statutory Code of Practice on the Duty to Promote Race Equality, issued under s71 RRA deals with a public sector employer’s specific duties regarding its employed staff. This gives Claimants certain ideas for cross-examining employers at ET hearings as to what they have in fact done. Pertinent questions can also be asked in a questionnaire. Tactically, however, you do need to think whether it is best to ask in the questionnaire or save the questions for the hearing. This may depend on whether the Claimant can rely on having an experienced representative at the hearing.

The advantage of asking in the questionnaire is that the employer is pinned down on certain answers which can be challenged or examined more closely at the hearing. It is also intimidating for employers who have behaved badly or ignored equal opportunities considerations, and may encourage settlement. The disadvantage is that it allows employers time carefully to construct apparently impressive answers. Certainly this sort of question should be kept to a minimum and should never substitute for precise questions as to how the Claimant has been treated.

Similar types of question can be asked of any employer by reference to the former CRE’s Code of Practice (see p9) or the employer’s own Equal Opportunities Policy or Practice.

These are examples of this type of question under s71:

1. What employee consultation has taken place regarding the implementation of your s71 duty in relation to employees?


2. What training has been given to train staff in connection with the general duty to promote race equality and any specific duties under RRA s71?


3. What specific policies have you developed to ensure elimination of discrimination and equality of opportunity among your staff in accordance with s71 RRA?


4. What as a local authority have you done to implement your statutory duty under s71(1) of the RRA to eliminate unlawful racial discrimination and promote equality of opportunity within my department ? 


5. What steps have you taken to analyse data collected by you when monitoring staff under s71 RRA?


6. What initiatives have you taken as a result of any information provided by your monitoring regarding disproportionate disciplinaries against black staff? 


7. Have you undertaken your statutory 3 year review. If so, please give full details.

Asking for documents

Technically the questionnaire procedure cannot be used to ask for documents. However, the procedure can often be used in a way that leads to the informal disclosure of documents if you so wish. You are entitled to ask questions which identify what documents are in existence. Questions along the following lines are likely to prompt disclosure:

1. Do you have an equal opportunities policy / dignity at work policy/ grievance procedure / disciplinary procedure? Please provide details.


2. Do you have a recruitment procedure? What is it?


3. Please list / describe all documents seen by the interview panel.

Alternatively, you can just make a straightforward request for the documents you want. This may be a better idea with documents such as interview notes and score sheets of a selection panel, where you do not want to risk any evasiveness and delays. Direct requests for documents are usually complied with, but there are also tactical considerations. You should not be distracted from the main purpose and potential of a questionnaire by asking for too many documents. You have the opportunity to ask for documents later, once a case is started, by using the disclosure process. It is usually easier for an employer to be evasive by supplying documents than by answering precise questions. Sometimes it is better to pin down the employer on an explanation before checking whether this can be backed up by documentary evidence. On the other hand, it is sometimes impossible to make an early assessment of the strength of the case without certain key documents. 

Standard questions

In addition to the other questions discussed above, the following list suggests areas for questioning in nearly every questionnaire:


1.         Although the printed question 4 of the RR65 form should elicit a detailed response from employers as to their case, this cannot be guaranteed. It is safer to explicitly ask for this in paragraph 6 as follows:


·       Please state in detail whether you agree with each sub-paragraph of paragraph 2 of this Questionnaire. If alternative facts are put forward, please provide full detail of those alternative facts.


2.          It is common to ask:


·     Please state whether you have an Equal Opportunities Policy and if so, provide details. Please also give dates and details of any revisions. 

3.         If the worker suspects there may have been other tribunal claims or even grievances for race discrimination against the employers recently, s/he could ask either of these questions:


· Please state the number of tribunal cases for race discrimination brought against you in the last 5 years, giving date and outcome.


· Please provide details of all allegations of race discrimination made against the Company in the last 3 years. In each case please state:

      (a)   the date and content of the allegation.

      (b)   the form of the allegation (eg letter, formal grievance, RRA questionnaire, employment  tribunal case).

      (c)   the worker making the allegation including their race, job title and location, dates working for you.


4.         In respect of every decision affecting the worker which may have been discriminatory or led to an act of discrimination, ask who made the decision, on what date and precisely why. If there is a comparator, ask similar questions. (See Questionnaire A questions 1 and 2.)


5.         Also ask who was consulted and what were their views. (See Questionnaire A, question 2c.)  It is very important to flush out all those who may have influenced the decision and not to be caught by surprise at the hearing. Sometimes employers wish to hide the involvement of certain senior managers and this can prevent them doing so. Where the worker suspects someone very senior influenced a decision, but will say s/he wasn’t formally “consulted”, a more pressing question could be:


· Please state every person who (i) requested or advised that the report should be changed and when, (ii) knew of the request or advice to change the report, when they knew, what they did and when, (iii) was otherwise consulted, when, their views, to whom these were communicated and when. 



6.       If the worker brought a grievance including any appeal, the questionnaire should ask who made the decisions, their reasons and who was consulted. It should also ask what investigation was undertaken into the grievance or grievance appeal and what evidence emerged. (See Questionnaire C, question 16; and Questionnaire K, questions 13 and 14.)


Several types of discrimination
Where the worker thinks s/he may have been discriminated against under more than one statute, eg race and sex discrimination, s/he could send a combined questionnaire, by attaching the same statement and questions to each of the relevant forms. (The cover letter can explain that the content is the same.) 

The questions should cover both types of discrimination. According to the kinds of discrimination claimed, statistical questions would usually be by reference to both race and sex discrimination, eg as in Questionnaire C or Questionnaire N or race and religion as in Questionnaire J. The Central London Law Centre has also produced other specialist questionnaire guides (see Bibliography, p121). The latest (2009) editions of these are on the EHRC website.

Analysing the questionnaire reply
Once a reply to the questionnaire is supplied, it should be carefully considered as soon as possible and discussed with the worker. The reply to the questionnaire will often contain a large amount of information to digest and analyse. There is no point in eliciting this information from the employer if you do not give it some thought on receipt.

It is hard to generalise, but the appropriate analysis will often include the following:

1. A statistical analysis. This often entails totalling lists of workers in different racial groups at certain grades; workers recruited or promoted; dismissals etc.. The purpose is to look for a pattern of treatment of workers of different racial groups.

The statistics may be looked at in different ways. For example, the proportion of black workers recruited in one of the employer's locations may differ from the proportion in another location or overall. Or for example, it may be revealing separately to total workers made redundant as opposed to workers dismissed for any reason. Another example might be to total promotions according to race while different managers were in charge.

An analysis of the statistics may reveal an unexpected pattern or explanation of what has been happening in the workplace. Or it may reveal that discriminatory treatment is coming from one manager in particular.


2. It may be relevant to seek out a useful comparator from the information. For example, where a black worker has been dismissed for sickness, the questionnaire will probably have asked how many workers had a similar or greater level of sickness and what happened to them. The reply should be searched for a white worker who has received less severe sanction for equivalent sickness.


3. Where a comparator has been identified, the information in the questionnaire should be checked to see whether it is a useful comparison or whether the employer will be able to point to a different explanation for differential treatment eg in the above example of a sickness dismissal, the white worker was of higher status or was absent due to employment injury. Or eg in a promotion case, the successful candidate had significantly better qualifications and experience.


4. Check who has made all the relevant decisions.


5. The time-scale and order of key events is often revealing. On receiving the questionnaire reply, adjust any chronology of key dates you have prepared for your own reference.


6. Check which questions are not fully answered and press the employer for a proper reply (see p33 above). 


7. If the replies are wholly unexpected, consider serving a second questionnaire with follow up questions. You will need the ET’s permission for this (see p26).


8. If any replies seem inaccurate, consider asking for documentary proof. The most obvious time to seek this would be at the disclosure stage of running the tribunal case.


9. Compare the questionnaire reply with the response form, any additional information, written answers and documents obtained on disclosure. Look for contradictions and shifting explanations. At the hearing, compare the reply with the witnesses' oral evidence.

Writing the tribunal claim

It is not the scope of this guide to discuss how best to write a tribunal claim to start a tribunal case. If the tribunal claim is written before or at the same time as the questionnaire, then paragraph 2 of the questionnaire should normally replicate the grounds of the claim.

However, if the questionnaire is written first, the subsequent tribunal claim may be different in a few respects: paragraph 2 of the questionnaire would usually set out the key facts of the claim, but would leave out the legal analysis and would also leave out any other claims such as unfair dismissal or outstanding notice pay. In the sample questionnaires at the end, each paragraph 2 is written in this way, and the likely additional paragraphs for a tribunal claim are written into the attached notes.

Where a questionnaire reply has been received before the tribunal time-limit, it may also affect the way the tribunal claim is written in other ways. For example, certain replies may cause a particular allegation to be added or withdrawn. 

Where the employer has failed to answer an early questionnaire, see also p57, and p97 para 8.

Although a worker cannot always fully spell out his/her case in the tribunal claim until s/he has more information, eg from the questionnaire reply, tribunals increasingly expect the tribunal claim to be clear about the major grounds and to indicate what type of discrimination (direct discrimination, indirect discrimination or victimisation) is claimed. 

Because of the differentiation in the RRA according to whether discrimination is on grounds of race or ethnic or national origins as opposed to colour or nationality, it may be important to specify in the tribunal claim on what ground the worker believes s/he has been discriminated against. In particular, discrimination against a black worker may be claimed as discrimination on grounds of “colour and/or race and/or ethnic origin”. See p9 for comments.
.
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QUESTIONNAIRE A:

REDUNDANCY; NOT GIVING A BONUS

	Questionnaire paragraph 2

1. I started work as Call Centre supervisor on 26th  February 2007. The company has several Call Centres in London and I was based in Islington. I worked hard and no disciplinary action was ever taken against me. 


2. In January 2008, I wrote a grievance letter because the other daytime supervisor, Jill Silver, had been given a Christmas bonus, whereas I had not. I told my manager, Fay Parlour, I thought it was because I am Chinese. (Jill Silver is white British.) Ms Parlour said that was nothing to do with it. She said Jill was a more efficient worker than me.


3. On 7th March 2008, I was called into a meeting with Ms Parlour. The managing director was also there. I did not know what the meeting was going to be about.  Ms Parlour told me that the company was in financial difficulties and had to make a number of redundancies in London. She said I was chosen for redundancy on the criterion of last in first out. She said I was the last supervisor to join and therefore the first to go. There was no discussion about alternative employment. The whole meeting took about 5 minutes. I was told my dismissal took place with immediate effect and I was paid in lieu of notice.


4. In fact I was not the most recent supervisor. The night supervisor had been taken on in February 2008. Moreover, the other daytime supervisor, Jill Silver, told the company only one week after I left that she was pregnant and would be requiring maternity leave in the future. The company made no attempt to contact me and discuss whether I should remain in employment at least to cover her maternity leave.


5. I also believe that there has been an increase in the total number of supervisors at the Islington Call Centre since I left. I believe further supervisors have been transferred, promoted or appointed since I left.




	Questionnaire paragraph 6


1. In relation to the Christmas bonuses:
a.   who made the decision and when
b.   what were the criteria for awarding them

c.   who else in the company was given a bonus at Christmas 2007 by reference to (i) job title (ii) location and (iii) race*


2. In relation to the decision to give Jill Silver a Christmas bonus and not me, please state
a.   who made the decision and when
b.   the reasons for the decision (i) to give Jill a bonus, (ii) not to give me a bonus
c.   who was consulted and what were their views
d.   in precisely what way Jill is more efficient than I am


3. Please state with regard to the decision to make me redundant:

a. when was it first considered that a supervisor would need to be made redundant, by whom and for what reasons

b. who made the decision to select me for redundancy and on what date

c. on each of the above stages, who else was consulted, on what dates and what were each of their views


4. Please state the number of dismissals including redundancies from 1st March 2008 to date made in London, indicating in each case:

a. job title and department

b. whether redundant or dismissed for a different reason

c. date of termination

d. whether the managing director attended the dismissal (redundancy) meeting in each case

e. if made redundant, whether selected on the basis of LIFO


5. Please state the staff structure at the level of supervisor or above at the Islington Call Centre at all times from my dismissal to the date of answering this questionnaire, identifying numbers and job titles of staff at each level. If the structure has changed at any time, please describe the precise changes and dates. 


6. Please state everyone who has acted in a supervisory capacity at the Islington Call Centre from 1st March 2008 to the date of answering the questionnaire, giving in each case:
a.   their (i) job title at all times, (ii) start date with the company, (iii) date and nature of any promotion or transfer, (iv) race*
b.   the dates when they acted as supervisor or equivalent and whether day or night shift on each occasion
                                                                                                             cont/



7. Please state all staff who started work in any London Call Centre at any time between  1st March 2007 and the date of answering this questionnaire by reference to:

a.  job title and department (clearly identifying Call Centre)

b. whether day or night staff

c. race*

d. start date and, if applicable, leaving date

e. whether made redundant and if so, whether selected on the basis of LIFO
whether they have ever complained of race discrimination and if so, when.

8. In relation to my dismissal, please state your reason for choosing last in first out (LIFO) as a redundancy selection criterion.

9. Please state all vacancies in London Call Centres from 1st March 2008 to date, giving job title, location, date of vacancy and date when it was filled


10. Please state 

a. on what date (i) Ms Parlour (ii) anyone else in the company first were aware that Jill Silver was or might be pregnant

b. on what date does Jill intend to go onto leave

c. who is going to cover Jill’s maternity leave


* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race (vi) whether Chinese
Add standard questions 1, 2 and 4, p54



Comments

Comment on paragraph 6:
The redundancy is most obviously victimisation, because of the Claimant’s complaint about the discriminatory bonus. It may also be direct discrimination or even indirect discrimination (LIFO). The failure to pay the bonus is probably direct discrimination, though there may be an unexpected explanation which amounts to indirect discrimination (eg if bonuses were paid only to the longest serving staff who happened to be white).

Questions 1 and 2 relate to the decision not to give a bonus. Questions 3 – 10 relate to the redundancy.  

Question 3a and b: the dates when the employer first considered making redundancies and then when the employer first identified who was at risk may be long before the actual selection and notification. The earlier dates are important (i) as to when consultation should have started, and (ii) as to when alternative vacancies should have been ear-marked and recruitment frozen.

Questions 5 and 6: the Claimant believes her redundancy is a sham and that others have been recruited and promoted to do her duties. Question 5 is asked in addition to question 6 to ensure the employer cannot disguise this by creating supervisory posts under different labels.

Question 7 gives quite a lot of information, ie

· a racial breakdown of staff generally according to status

· any staff recruited to supervisory level since the Claimant left

· suitable available vacancies over the period the Claimant was likely to be made redundant

· an analysis of the other redundancies by reference to race (testing direct discrimination), any complaints of race discrimination (testing victimisation), whether supervisors and selection criteria (or whether LIFO was adopted to target the Claimant)

· start dates of staff by reference to race. This will show if a LIFO criterion would disproportionately impact upon those of the Claimant’s racial group.

Although you would usually ask for statistics going back 3 years, here is a workforce with exceptionally high turn-over, and sufficient information will be obtained from one year’s figures.

Question 8: in indirect discrimination cases, it is important to seek the employer’s justification. (See p16 and p48 on indirect discrimination.)

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and – subject to the reply to the questionnaire - add the following paragraph:

	6.  I believe the decision not to give me a bonus was direct discrimination contrary to the RRA 1976.

7. Further or alternatively, the decision to make me redundant and/or not to offer me alternative employment was direct discrimination and/or victimisation due to my complaint about the discriminatory bonus and/or indirect discrimination.


8. Further or alternatively, I was unfairly dismissed.


9. Further or alternatively, my dismissal was automatically unfair contrary to the Employment Rights Act 1996 s98A because the company did not send me a written statement about my possible redundancy before calling me into the meeting on 7th March 2008.




Note that automatic unfair dismissal claim under s98A set out in para 9 will no longer exist once the statutory dispute resolution procedures are abolished, and the transitional procedures are no longer applicable.

QUESTIONNAIRE B:

REDUNDANCY; INDIRECT DISCRIMINATION

	Questionnaire paragraph 2


1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 I started work for Colney Borough Council in November 2005 as a maintenance engineer on a 3 month contract. My contract was renewed on a series of occasions until my redundancy in October 2008. By that time, I had acquired nearly three years continuous service, but I was still called a "temporary" worker. 


2. I am black British. In April 2007, all three white "temporary" workers were made permanent. All four black "temporary" workers were not. Of the four black workers, Ashley Coleman and myself were simply given new short-term contracts. The other two black "temporary" workers did not have their contracts renewed at all.


3. Various permanent jobs were advertised subsequently, but temporary workers were not allowed to apply. In September 2007 I had an application rejected on this basis, even though at the time I applied, there had only been two applications for three vacancies.


4. In September 2008, we heard rumours that there were going to be redundancies in the maintenance department. On 10th October 2008, my supervisor, Liam Bramley told both Mr Coleman and I to go to what was described as an "informal meeting". He told me not to bring a union rep. I went to the meeting at which the production manager and personnel were present. We were told that we would be made redundant and that as temporary workers, we were not eligible for the voluntary redundancy package.


5. On 18th October 2008, I was handed a letter informing me that I was redundant. No offer of redeployment was made. I was shocked to receive this. Mr Coleman received the same letter.


6. On 25th October 2008, I wrote to the Council, stating my grievance that I had never been made a permanent member of staff. I never received a reply to my letter.




	Questionnaire paragraph 6PRIVATE 

1.  Please state the number of staff employed in the maintenance department on 1st October 2008 by reference to:
a.   start date
b.   job title, grade/band and location based
c.   whether permanent or on a temporary contract
d.   if permanent, whether they initially worked on a temporary contract. If so, the date they started on a contract and the date they became permanent
e.   race*


2. Please indicate which of the staff at 1 above have been made redundant. Of these, please state:
a.   whether they chose voluntary redundancy or whether they were made compulsorily redundant
b.   if compulsory, on what criteria were they selected ?
c.   if compulsory, had they been offered voluntary redundancy first ?
d.   the date of any informal meeting regarding their redundancy and whether a union rep was present
e.   the date they were notified of their redundancy and when it took effect


3. Please indicate which of those at 1 or 2 above were made redundant from their jobs but offered redeployment. In each case please indicate the job offered and whether and when it was accepted.


4. With regard to the decision to make redundancies, please state:
a.   when the possibility of redundancies was first considered
b.   when a decision as to numbers was made
c.   when a decision as to selection criteria to be used was made and by whom. 
d.   the selection pool to which selection criteria would apply
f.    the selection criteria applied including weighting and order of application
g.   who was to judge the criteria in each case
h.   whether a voluntary redundancy package was offered and if so, the nature of the package, to whom it was offered and its terms for acceptance.


5. Please state the reason for deciding to select "temporary" workers for redundancy first.


6. With regard to consultation concerning the redundancies in the maintenance department, please state:
a.   when the union was first informed of the redundancies
b.   the dates when consultation took place with the union regarding numbers and redundancy selection criteria
c.   did the union agree the criteria?
d.   what was the purpose of the individual "informal meetings" ?
e.   was everyone invited to an informal meeting and if not, who was invited?


f.   was everyone told they could not bring a union rep to the informal meeting?


7. Regarding myself, please state:
a.   the reason I was selected for redundancy
b.   who made the decision and on what date
c.   who else was consulted, on what date and what were their views.
d.   why was I not allowed to bring my union rep to the informal meeting ?
e.   why was I told I was not eligible as a temporary worker for the voluntary redundancy package ?
f.   why was I not offered redeployment ?


8. Please list all vacancies in Colney Borough Council arising at any stage between April 2008 and the date of answering this questionnaire. In each case please indicate:
a.   job title, grade and location 
b.   when the vacancy was filled and whether the person was otherwise redundant 
c.   their race*


9. Regarding the decision in or about April 2007 to make Morris Fox, John Hall and Jermaine Pender permanent but not to make Ashley Coleman or myself permanent and to dismiss Jeremy Alade and David Bento, please state in each case:
a.   why they were or were not made permanent
b.   where made permanent, the job they went into plus dates and details of any subsequent promotions in band
c.   why Mr Alade and Mr Bento were dismissed
d.   in each case who made the decision and on what date
e.   in each case, who was consulted, on what date and what were their views?


10. Please explain what was the policy regarding how and when temporary staff would be made permanent, who would make the decision and on what criteria.


11. Why was I never made permanent?


12. Please state:
a.   when the policy not to allow temporary staff to apply for permanent vacancies advertised was introduced
b.   what was the reason for this policy and who made the decision


13. Regarding the vacancy I applied for in September 2007 as boiler repair operator: 
a.   please confirm that as at the date of my application and as at the closing date, there were only 2 applications for the three vacancies other than my application

b.   please state the reason my application was not allowed to stand and who decided 


14. Please state all staff, whether temporary or permanent, taken on in the maintenance department from 1st June 2008 to date. In each case please state
a.   job title and location
b.   whether temporary or permanent
c.   race*
d.   whether dismissed or made redundant and the date.


15. Please confirm that apart from the length of my contract, I was employed on the same terms and conditions as permanent workers. Please state any differences

* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
Add standard questions 1, 2 and 4, p54



Comments

Comment on paragraph 6: 

The redundancy selection criterion may be indirect discrimination (ie temporary workers first - if these were disproportionately black at the material time).
The failure to make the Claimant permanent seems to be direct discrimination though it may also be indirect discrimination, depending on the employer’s reasons.

Standard questions relevant to most large-scale redundancies in unionised environments, depending on the facts, (but where there isn't an issue about temporary/permanent workers) are: 1a,b,e; 2a-b,e; 3;  4a-g;  6a-c;  8;  14.

Question 8 is to establish vacancies which the Claimant could have been offered in the lead up to his redundancy (when the employer would have known it was impending) and for a period afterwards, during which time the Claimant could have been retained in a redeployment pool.

For indirect discrimination in the redundancy:

Questions 1c and e are to get statistics to prove a permanent contract requirement adversely affects black staff.

Questions 5; 7d-f; 15 are relevant to justification

The workers here were less favourably treated as follows

· in being selected first for redundancy

· in being denied the offer of the voluntary redundancy package

· in the lack of formal consultation with a union rep, but instead being told in an informal meeting and being denied a representative.

· in not being considered for or offered redeployment 

The questions asked to confirm that permanent staff were treated differently in these respects are 2c,  2d,  3,  6d-f

To prove direct discrimination in the failure to make the worker or other black staff permanent in the past, questions 9 – 13

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. As no questionnaire reply has been received, use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	6. The Council did not respond to my grievance letter of 25th October 2008, contrary to the Employment Act 2002 (Dispute Resolution) Regulations 2004.


7.   I believe I was discriminated against or victimised contrary to the Race Relations Act 1976:

a.   in my dismissal, its handling, the failure to offer relocation, and its terms

b. in the failure at any stage to make me a permanent worker or allow me to apply for a permanent job.


8.   seq level1 \h \r0 I will supply further particularisation of my claim when I receive a reply to the questionnaire which I served on 1st December 2008.


9.   Further or alternatively I believe I was unfairly dismissed.


10. Further or alternatively, my dismissal was automatically unfair contrary to the Employment Rights Act 1996 s98A because I was not written to and not called into a meeting prior to being made redundant.



Note: 
· The automatic unfair dismissal claim under s98A (set out in para 10) will no longer exist once the statutory dispute resolution procedures are abolished, and transitional procedures are no longer applicable.

· The Claimant may also be able to claim less favourable treatment contrary to the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002, although the effect of DWP v Webley [2005] IRLR 288, CA needs to be considered.

QUESTIONNAIRE C:

FAILURE TO SHORT-LIST; FAILURE TO REGRADE; FAILURE TO OFFER ACTING-UP OPPORTUNITIES

RACE AND SEX DISCRIMINATION

	Questionnaire paragraph 2

1. I have been employed by Boram Council as a clerical officer in its Highways Department since 2003. I am female of Ghanaian national origin. I have remained at Scale 2 throughout my employment, although I have been doing identical work to white colleagues who are at Scale 3. I have never been upgraded despite this.


2. I applied for two Scale 3 vacancies in March and April 2008. I was not even shortlisted.


3. I have also been deprived of opportunities to act-up. On several occasions a less appropriate white male colleague has been chosen. On the final occasion (May 2008), I was offered the opportunity to share acting-up with the only other black Scale 2 clerical officer. This was the first time either of us had been offered an opportunity to act up at all. I am unaware of white or male colleagues being asked to share acting up.


4. I took out a grievance about this on 3rd June 2008 but my grievance was rejected.




	Questionnaire paragraph 6
1. 
Please state in relation to each of the Scale 3 clerical officer posts for which I applied in March and April 2008 and was not short-listed, the number of applicants by reference to:


a.
race* and gender


b. 
if internal, their job title, grade, location, start date in previous grade, previous relevant qualifications and experience


c.  
if external, their previous relevant experience and qualifications


d. 
whether or not they were short-listed and the reasons


e. 
whether or not they were offered the post and the reasons


f. 
whether or not they accepted the post

2.seq level1 \h \r0  
Please state the short-listing panel by reference to race*, gender, job title, grade 

3. 
If different, please give the same information for the selection panel

4. 
Please state precisely why I was not short-listed. Please state whether the decision was unanimous and if not, give details

5. 
Please state all information taken into account and documents looked at by the short-listing panel during short-listing

6. 
Please state whether any person other than the short-listing panel was consulted during short-listing for any candidate, including myself. If so, please give details
7. 
Please provide the job description, person specification and short-listing criteria, indicating whether essential or preferences

8. 
Please confirm that (a) currently and (b) since 2003, I have been carrying out identical work to the Scale 3 clerical workers in my section. If you disagree, please state precisely:


a. 
what tasks they carry out which you say I do not carry out, and for what proportion of their time


b. 
whether it is all or only some of the Scale 3s who are allegedly carrying out different tasks from myself (please identify) 


c. 
during which dates you are saying that I was not carrying out the same tasks as the Scale 3s

9.seq level1 \h \r0  
Please state:
a.   whose decision it was that I have never been regraded and the reasons
b.   why I cannot be regraded now                                                                                                                                                         cont/

10. Please state any clerical worker in the Council who has been regraded since 2003, stating in each case:
a.   their race* and gender
b.   their grade, job title and location, before and after regrading
c.   the reason for the regrading


11. seq level1 \h \r0 Please state what is the Council’s policy on regrading. If it is in writing, please supply a copy. If not, please state the date this policy was introduced


12. Please state whether any guidance is given to managers regarding regrading. If it is in writing, please supply a copy.


13. Please state all occasions when an acting-up opportunity has arisen in my section since 2003, stating in each case:
a.   who acted up, their job title, grade, race*, gender and start date at that grade
b.   why they were chosen to act up
c.   why I was not chosen to act up
d.   whether they were asked to act up jointly with anyone else and if that in fact happened. If so, with whom and why
e.   who made the decision and who was consulted, with their views
f.   the dates of the acting-up
g.   the grade, job title and location of the acting post


14. Please state all staff employed in the Highways Department since 2003 by reference to:
a.  race* and gender
b. dates of employment
c.  grade, job title and location at all stages of their employment with dates


15. Please state the number of promotions since 2003 in the Highways Department  by reference to race* and gender


16. Please state 
a.   who decided to reject my grievance and the reasons
b.   who was consulted, when and what were their views
c.   who decided to reject my appeal against the rejection of my grievance 
d.   who was consulted, when and what were their views
e.   please set out all steps taken to investigate my grievance and my appeal with dates and persons involved; the evidence which was elicited and the conclusions reached.


* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
Add standard questions 1, 2 and 4, p54.


Comments

Comment on paragraph 6:

This seems to be a case of direct discrimination, although until the employer gives an explanation for its decisions in the questionnaire reply or tribunal response form, you cannot exclude any indirect discrimination practice emerging.

Questions 1-7 are fairly standard for a case where the Claimant has not been shortlisted for a promotion or external job.
 

Questions 8-11 relate to the claim that the Claimant has not been regraded. It is important to establish that the employer has a policy which allows regrading or that there is a precedent for it happening.

Question 12 concerns the denial of acting-up opportunities. It can be used as a model where Claimants have been deprived of other types of opportunity or benefit.

Questions 13-14 apply to all three issues.

Many questions ask for statistics going back to 2003. A 5-year span on statistics is longer than usual, but the reason is the Claimant’s contention that she has been doing identical work and been continually discriminated against throughout the 5 years.

Statistics are asked for gender as well as race because the Claimant is a black woman who thinks she has been discriminated against on grounds of race and/or sex.

Question 1d - It may be too onerous to ask for reasons if there were a vast number of candidates. It may also be a tactical mistake if the employer turned down a large number of black candidates, but apparently had excellent reasons for doing so. Bare statistics may look better.

Question 16 could be used for most cases where a grievance has been rejected.

For questionnaires covering several types of discrimination, see p55.

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	I believe I have been discriminated against contrary to the RRA 1976 and/or the SDA 1975 in that
(i) 
I have never been regraded

(ii) I was not shortlisted or promoted to the two scale 3 vacancies in March and April 2008
(iii) I have never been given an opportunity to act up except on one occasion, when I was only offered the opportunity on a shared basis.




QUESTIONNAIRE D:

RECRUITMENT / PROMOTION; CONTRACT WORKER

	Questionnaire paragraph 2, addressed to Patrice Department Store

My employers, Freddie’s Styles, have a clothing concession at Patrice department store. They selected me for the post of account manager there. On 6th October 2008 I went for the store approval interview with the store. No one else was put forward. The interview went well and I expected no problems. However on 24th October 2008, 18 days later, I was told by Freddie’s that Patrice had refused store approval on grounds that I did not have enough experience to develop future business on the account. I believe I was refused because I am black.




	Questionnaire paragraph 6 

1. Please state the date when Freddie’s first approached you and put my name forward for the position of account manager. Please explain who spoke to whom and what was said


2. With regard to the decision not to grant me store approval, please state:
a.   who made the decision and on what date
b.   what were their reasons
c.   who else was consulted, on what date and what were their views
d.   when was the decision communicated to Freddie’s, by whom and on what date

3. Please state all conversations between Patrice and Freddie’s between my interview on 6th October 2008 and 24th October 2008 regarding my possible appointment, giving dates, who spoke and what was said


4. Regarding the appointment of a new account manager following my failure, please state:
a.   how and when this process was put into operation
b.   whether the selection of a candidate was purely by Freddie’s or whether Patrice were involved at a pre interview stage
c.   the date of the store approval interview and who conducted it
d.   who made the decision to appoint the person, when and for what reasons
e.   who else was consulted on the decision, when and what were their views
f.   the qualifications and experience of the successful candidate
g.   the race* of the successful candidate 


5. Please state all staff at the level of departmental manager or above working in Patrice as at 6th October 2008 by reference to:
a.   race*
b.   job title and location
c.   start date


6. Please state all staff including concession workers appointed to work at Patrice between 6th October 2005 and 6th October 2008 by reference to:
a.   race*
b.   job title
c.   start date
d.   whether concession worker or employee of Patrice


7. Please state all staff dismissed by Patrice between 6th October 2005 and 6th October 2008 by reference to:
a.   race*
b.   job title
c.   start date
d.   whether concession worker or employee of Patrice


8. Please state all accounts managers located in any concession at Patrice as at 6th October 2008 by reference to:
a.   race*
b.   concession and department 
c.   start date


9. Please state all concession workers interviewed for store approval by Patrice from 6th October 2005 – date by reference to:
a.   race*
b.   job title and location
c.   whether accepted or refused
d.   if accepted, start date

* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
Add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:

This seems to be a case of direct discrimination, although the explanation could reveal an indirect discrimination criterion.

There are no questions about sex discrimination, because for various reasons the Claimant is sure that the problem was not with her being a woman.

Under the RRA section 7, workers are protected where they are sent by their employers to work for another organisation, if the latter discriminates. This commonly occurs in contracting-out situations. (See p11.) It can also occur where a concession worker is discriminated against. In such cases, the Claimant may want to bring the case against his/her employer or against the organisation s/he was sent to work for or both, according to who carried out the discriminatory actions. Here, the Claimant’s only complaint is about the conduct of the department store and she is addressing her questionnaire to the store. It is an opportunity to ask questions about behind-the-scenes communications between her employers and the store.
The Claimant could also send a separate pre-claim questionnaire to her own employers, Freddie’s. It would be interesting to see whether they gave an account consistent with Patrice’s. But she needs to decide whether she wants to risk alienating her own employers if she is certain they did not themselves make a discriminatory decision and if she does not intend to bring a tribunal claim against them.
Standard questions where someone is not appointed to a job following an interview:
4d-g

5-7 (though without the concession worker elements)

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Assuming the questionnaire reply reveals no indirect discrimination, use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	This is unlawful direct discrimination contrary to the RRA 1976.




QUESTIONNAIRE E:

INFORMAL JOB APPLICATION

	PRIVATE 
Questionnaire paragraph 2
On 1st December 2008 at about 3 p.m., I saw an advertisement for bar staff in a local pub (insert name). I went in immediately to enquire and the landlady told me the job had just gone. I am British of African Caribbean background.




	Questionnaire paragraph 6  

1. Do you accept I was told the job had gone? If not, what do you say I was told?

2. Please provide a job description or list of the duties plus hours of the bar staff.


3. Who was responsible for recruitment of the new bar staff? 


4. What were you looking for (experience, qualities etc..)?

5. Why was I rejected from the job?


6. With regard to the advertisement for bar staff which I saw on 1st December 2008, please state (a) when it was placed and by whom, (b) details of anywhere else the advertisement was placed, when and by whom, (c) how many staff were required, (d) whether the advertisement was placed as a result of staff leaving and if so, please give details as at 10 below. 


7. Please state who was taken on in response to the advertisement, indicating (a) how and when they applied, (b) when they were interviewed and by whom, (c) when they were offered the job, (d) their start date and if applicable, leaving date, (e) their previous experience, (f) their race.*

8. Please state any other staff** taken on since 30th November 2008 up to the date of answering the questionnaire. In each case please state (a) race*, (b) start date, (c) who took them on and the date and time of their offer of employment, (d) job title, (e) if they are not still employed, the reason for their termination.

9. Please state all staff** employed in the pub as at 30th November 2008 by reference to (a) race*, (b) job title, (c) start date.

10. Please state all staff** employed in the pub at any time from 30th November 2003 – 30th November 2008. In each case please state (a) race*, (b) job title, (c) start date, (d) if applicable, termination date, (e) if dismissal, reason for dismissal, (f) if resigning, reason for resigning.

* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


** To preserve confidentiality, staff can be identified by initials or numbers.

add standard questions 1, 2 and 4, p54.


Comments

Comment on paragraph 6:

This is a fairly standard set of questions for this type of scenario. 

Question 10 asks details over a five year period because the workforce is small (although it may not be necessary to go back more than 3 years for a statistically significant sample if turn over is high).
Question 7 asks about the comparator (the person who did get the job).

Questions 8 – 10  are looking for any patterns indicating race discrimination eg in recruitment, dismissal, and who is on the staff. Question 8 looks specifically at bar staff taken on immediately before or after the rejection of the complainant. Question 8(c) is asked in particular detail because of the facts of this case, where timing is such a major issue.
Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and – subject to the reply to the questionnaire - add the following paragraph:

	I believe I was not given the job because of my race contrary to s1(1)(a) of the Race Relations Act 1976.




QUESTIONNAIRE F:

FAILED TO PROMOTE AFTER INTERVIEW

	Questionnaire paragraph 2

1. I started with the Respondent Television Company as a videotape editor in their newsroom on 4th January 2003.

2. Throughout my employment I received no warnings and no complaint about the standard of my work. If the head of my shift was absent, I frequently acted up into his place.

3. When my head of shift left, I applied for the vacancy. I was interviewed on 3rd February 2008. I felt the interview went well. However, by letter dated 3rd February 2008, I was informed I was unsuccessful.

4. The successful member of staff, Len Dixon, (who is white) was considerably less qualified and less experienced than myself. 

5. I lodged a grievance which was heard on 26th February 2008. My grievance was rejected and I was told that the reasons for not promoting me were

(i)  that I had a bad sickness record and was unreliable

(ii) that I was unassertive when answering questions in the interview and seemed "timid".


6. I was also told that I could not apply for any further promotion until I had a satisfactory sickness record for one year. I said I believed I had not been promoted because I am black.

7. On 28th February 2008, the Operations Manager Mr Booth suddenly called me to a meeting. He said that whereas my qualifications were good, many of the staff may not be ready for a black supervisor.


8. I took a further grievance dated 21st February 2008 regarding the decision in my previous grievance of 26th February 2008, which resulted in a 1 year ban on promotion. This further grievance was rejected as was my grievance appeal.




	Questionnaire paragraph 6
1. Please state the number of staff working in the Respondents' Technical Resources Department including the Videotape Division as at the date of this questionnaire, giving (a) job title and location   (b) race*   (c) date employment commenced.

2. Please identify which of the above is Len Dixon.

3. Please indicate the number of shifts and dates when the Head of my Shift was absent between 1st February 2005 and 1st February 2008. Please state in each case who acted for him.

4. In relation to the vacancy for Head of Shift advertised in January 2008, please state

(a) when, how and where the position was advertised

(b) every criterion required for the job, stating whether mandatory or preferable

(c) when each criterion was decided upon and by whom

(d) whether the criteria were in writing. If so, please supply copies.

(e) whether there was a job description or person specification. If so, please provide copies.

5. Please state every applicant for the vacancy, stating in each case

(a) the information requested at 1 and 2 above

(b) whether they were interviewed and if not, why not

(c) the date they were interviewed

(d) who carried out the interview

(e) whether they were appointed or rejected and why

(f) who made the decision at (b) and (c).

(g) who else was consulted and when.
(h) dates and nature of sickness in (i) 2005 (ii) 2006 (iii) 2007 (iv) 2008 up to 3rd February

6. Please state specifically why I was not appointed.

7. Please state (a) the purpose of Mr Booth meeting me on 28th February 2008 and (b) Mr Booth's precise input into the decision making process at all stages.

8. Please state (a) who decided that I should not be permitted to apply for promotion until my attendance record was satisfactory for one year (b) when this decision was made and the reasons (c) who was consulted, when and what were their views.

                                                                                                                                                                                                            cont/

9. Please state all internal promotions within the Respondents' Technical Resources Department over the 5 years prior to the date of this questionnaire, giving in each case:  
(a) the person's existing position

(b) the job title and location applied for

(c) who made the decision and on what date

(d) the number of persons (i) who applied, (ii) were interviewed and (iii) who was appointed, by reference to race*

10. In relation to all staff within the Respondents' Technical Resources Department, please state

(a) job title and location

(b) race*

(c) dates and nature of sickness in (i) 2005 (ii) 2006 (iii) 2007 (iv) 2008 up to 3rd February

(d) dates of any warnings relating to level of sickness

(e) dates of any ban on promotion imposed due to sickness.

* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


add standard questions 1, 2 and 5, p54. 



Comments

Comment on paragraph 6:

This case is likely to be direct discrimination and/or victimisation.

Questions 1, 4-6, 9, are fairly standard in a case of failed promotion after formal interview. Question 9 need only ask for details of promotions over a 3 year period if the Claimant knows there have been a very large number.
Question 3 is to prove that the Complainant was acting up into the post more than anyone else.

Question 7 is to prove and ascertain the significance of Mr Booth's comment.

Questions 8 and 10 are relevant to the victimisation claim. Question 10 reveals whether the Complainant has an unusual level of sickness and whether it is normal  to impose a ban on promotion as a result. Question 10(c) asks for dates, rather than totals, to show distribution of sick leave. This can be revealing.

If the nature of the sickness at 10(c) is considered confidential, names can be replaced by letters/numbers.

Once the questionnaire has been answered and the case is running, it will be important to obtain the policies relating to recruitment, sickness and attendance, and discipline. Although these could be requested in the questionnaire, it is probably better first to get the employers to commit themselves regarding their explanation for not promoting the Claimant and imposing the 1 year promotion ban. It will not be difficult to get the written policies by other means.
Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and – subject to the reply to the questionnaire - add the following paragraph:

	9.     I have suffered unlawful race discrimination and victimisation contrary to the Race Relations Act 1976 as set out above. In particular:

a.   direct discrimination contrary to RRA s1(1)(a)

(i)  in that I was not promoted

(ii)  in the rejection of my grievance heard on 26th February 2008
(iii)  in the comments made by Mr Booth

(iv)  in applying the ban on any promotion for one year 

b.    victimisation contrary to RRA s2 in applying the promotion ban.


Note that in some circumstances, the rejection of the 2nd grievance and appeal could be further acts of race discrimination, which should be set out.

QUESTIONNAIRE G:

CONDUCT

	Questionnaire paragraph 2

1.
I started working for the respondents in their West End branch on 6th January 2007. I was promoted to manager in April 2007. Throughout my employment, I received no warnings of any kind. 

2.
On 11th May 2008, I was dismissed. The reason I was given for my dismissal was that I had claimed taxi fares during the train strike without permission.

3.
In the past I had been given travel fares in difficult travel circumstances and I had also given out fares to others. I understood this was in accordance with company policy. There was no secrecy involved, the petty cash slips were signed by myself and sent to head office, and the money was given to me by the chief cashier.

5.       A new area manager was appointed in March 2008. On several occasions he told me to get more white staff in the shop. My deputy manager and I were both of Asian background. About half of the remaining staff were white. I told the area manager that I was not prepared to discriminate. When vacancies arose, I could only appoint the best applicants.


6.       In April 2008, my deputy manager was suddenly demoted to the position of salesman. Then on 9th May 2008 I was called to a disciplinary hearing regarding my claim for taxi fares. The disciplinary was conducted by the area manager and personnel. On 11th May I received a letter notifying me of my dismissal. I subsequently appealed to the regional manager. My appeal was rejected on 20th May 2008.




	Questionnaire paragraph 6
1. In relation (i) to my dismissal and (ii) the rejection of my appeal, please state:

a.   who took the decision, when and for what reasons
b.   who was consulted and what were their views


2. Please state in relation to the allegation against me regarding claiming taxi fares:
a.   whether it is accepted I only claimed taxi fares on train strike days
b.   whether it is contended that I was not entitled to the fares at all or whether it is contended that I needed permission.
c.   if the latter, whether permission would have been granted had I asked
d.   whether I broke company policy over claiming fares in any other respect
e.   whether the fares policy is verbal or written. If written, please supply a copy. If verbal, please state how and when it was communicated to me
f.   what is the company's policy regarding when travel can be claimed and the mechanisms. Please include who has authority to give fares to each level of staff


3. Please state all members of staff who have been given taxi fares on any occasion (i) during the transport strikes in 2008 or (ii) for any other reason, by reference to (a) race* (b) job title and location (c) on whose authorisation (d) the reason for using the taxi


4. Please state all staff dismissed from London branches since 1st March 2006. In each case please state (a) race* (b) job title and location (c) nature of offences leading to dismissal (d) date of dismissal


5. Please state all disciplinary action, short of dismissal, taken against London staff since 1st March 2006. In each case, please state (a) race* (b) job title and location (c) date and level of action (d) nature of offence


6. With regard to the demotion of my deputy manager, please state (a) who took the decision and for what reasons (b) who was consulted and their views


7. Please state all staff taken on since 1st March 2006 in London branches by reference to (a) race* (b) job title (c) location placed (d) date taken on


8. Please state all employees as at 11th May 2008 above the level of branch manager in the company by reference to (a) race* (b) job title (c) start date (d) location


9. Please state why the area manager thought there should be more white staff at my branch


* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:

This seems to be victimisation and / or direct discrimination.

Questions 2e and 2f are to establish what the company says their policy is regarding taxi fares. Questions 3-5 are to establish what happened in practice, which may be something different. How an employer in fact operates a policy may be more revealing in terms of whether the Claimant has been treated differently, than the paper policy.
Question 8: it helps prove race discrimination if another worker of the same racial group has been treated equally badly. 

Questions 4, 5, 7 and 8: the statistics may show that the company is disproportionately dismissing or failing to appoint Asian or non-white staff. 

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	6. 
I believe I have been unlawfully discriminated against contrary to s1(1)(a) and s2 of the Race Relations Act. Further or alternatively, I was unfairly dismissed.




QUESTIONNAIRE H:

CONDUCT

	Questionnaire paragraph 2

1. The Claimant works for Ashburton Council as a technical inspector in the Building Department. He is black British. 


2. In February 2008, the Claimant started a tribunal case against the Council alleging race discrimination. He named his manager, Kevin Fryer (the Building Manager) as an individual Respondent.


3. On 5th November 2008, the Claimant was dismissed for allegedly failing to attend a technical inspection on 29th July 2008 and failing to return to the office promptly afterwards, therefore being absent without leave.


4. Kevin Fryer investigated the matter and presented the case against the Claimant at the disciplinary hearing, calling for dismissal. 


5. The Claimant had in fact attended the inspection but the tenant – Mr Deane - was not at home. The Claimant then took his one-hour lunch break and returned to the office. 



	Questionnaire paragraph 6

1. Please state all steps taken by Kevin Fryer to investigate the Claimant’s conduct on 29th July 2008, giving in each case the dates and persons involved. Please include all the fact-finding interviews. Please provide copies of all notes and statements taken.


2. Please state all steps taken by the Building Department to repair Mr Deane’s door, with dates and persons involved, including listing appointments, abortive appointments and why they were not kept.


3. Regarding Mr Deane’s complaint about delays by the Building Department, please state:
a.   any steps taken by Kevin Fryer personally to investigate
b.   any steps taken by anyone else to investigate, with dates and persons involved
c.   the findings
d.   any action taken as a result by Kevin Fryer or anyone else (specifying who). 
e.   please specify (i) whose decision it was to take or not take action plus (ii) who was consulted and what were their views


4. Please state the number of tenants’ complaints made relating to the work of the Building Department from 1st December 2005 – 1st December 2008, stating in each case:
a.   the date of the complaint and whether it was formal or informal
b.   how the complaint was made and to whom
c.   what the tenant was complaining about and, if it was a complaint against an individual, the individual’s race / ethnic origin.
d.   what action was taken, including whether there was an investigation; whether there was a disciplinary hearing; any disciplinary action and against whom (by reference to their race and ethnic origin)


5. Please confirm that Mr Deane did not make any formal complaint about the Claimant


6. Please state all occasions from 1st December 2005  – 1st December 2008 when a member of personnel has visited a tenant (not being a Council employee) on a work-related matter. In each case please state:
a.   who in personnel made the visit and who they were accompanying
b.   the date of the visit
c.   the purpose of the visit
d.   whether disciplinary hearings were held as a result against a Council employee
e.   if the tenant had made a complaint, please give the information set out in the preceding question 4.

                                                                                                            cont/




7. Regarding Daniel Fishman, please state
a.   the date and nature of all complaints against him since 1st January 2006 by staff, management or tenants
b.   the form of the complaint, ie verbal, written, formal or informal
c.   in each case, what action was taken
d.   all disciplinary action taken against him during his employment for any reason, with dates, levels, and nature of offence


8. Please confirm Daniel Fishman was returning late or not returning at all from afternoon inspections and state what action was taken


9. Please state all staff disciplined or dismissed by the Building Department from 1st January 2007 to date by reference to (i) race* (ii) date and nature of action (iii) job title


10. Please state all staff employed in the Building Department during 2008 by reference to (i) race* (ii) job title (iii) start and finish date


11. Please state (i) all grievances (ii) all tribunal claims brought against the Council in the 3 years prior to the date of this questionnaire which alleged race discrimination, stating in each case (a) the date and nature of claim (b) the race*, job title and location of the claimant (c) the outcome (d) if applicable, the termination date of the claimant and reason for leaving.


* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
Insert standard questions 1, 2 and 4, p54.




Comments

Comment on paragraph 6:

This seems to be victimisation and / or direct discrimination. The Claimant believes he is being discriminated against because it is unusual for management to investigate tenants’ complaints. 


Questions 2-3: the Claimant is aware that Mr Deane has made a number of complaints about delays by the Building Department, for which other staff would have been responsible. He is fairly sure Kevin Fryer has not bothered even to investigate any of these.

Question 4 is to prove that complaints by tenants are common place and nothing is ever done.


Question 5: the Claimant knows the tenant made no formal complaint. The matter came to Kevin Fryer’s attention when Mr Deane came in to enquire whether the Claimant had attended the inspection. This was because the tenant had been given a time of 1 – 2 p.m., but had had to leave at 1.45 p.m.

Question 6: The Claimant found out that subsequent to the tenant’s enquiry, the tenant was visited at his home by Kevin Fryer and someone from personnel who asked him to sign a statement saying the Claimant had not kept the appointment. The question is to establish that this is extremely unusual procedure.


Question 7: The Claimant has identified a specific comparator: Daniel Fishman. Daniel Fishman (white) is always being complained about because he is often late for appointments and often does not return to the office after an afternoon appointment. The Claimant believes no action has ever been taken against him.

Question 11: is generally revealing as to how those who have alleged race discrimination have been treated in the past.

Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Assuming the questionnaire reply supports the comparison with Daniel Fishman, use the wording in paragraph 2 of this questionnaire and add the following paragraphs:

	6.  Daniel Fishman, who is white, is frequently late for appointments and does not return afterwards, yet no disciplinary action has ever been taken against him.


7.   The Claimant believes the decision to call him to a disciplinary hearing and further the decision to dismiss him was victimisation because he brought a tribunal case and/or direct discrimination on grounds of colour and/or race. Further or alternatively, the Claimant was unfairly dismissed.


QUESTIONNAIRE I:

RACIAL ABUSE; FAILURE TO INVESTIGATE; LACK OF PAY RISE

	Questionnaire paragraph 2

1. I started work as a secretary for Venner & Son solicitors’ firm on 9th February 2006. I am British. I am of Pakistani ethnic origin.


2. I love my job. However, I have been very distressed at times due to racial comments made by another secretary, Theresa Henry. For example (set out)


3. I have reported these comments to the Human Resources Manager, Patrick Oliveira several times. (Give dates if Claimant remembers them.) He was sympathetic, but did not do anything. 


4. I am also concerned that I have not had my pay rise which was promised to me when I started. I was supposed to have a performance review after three months, yet this has been continually put back and has still not taken place. I believe other secretaries have had a rise or are paid more than me for the same work.


5. On 23rd January 2008, I wrote a letter to Mr Oliveira setting out my concerns about the remarks and treatment.


6. On 2nd February 2008, Theresa Henry was promoted to supervisor. 


7. On 10th February 2008, I was told my grievance was unproven but an “intermediary” may be appointed. I have heard nothing since.



	Questionnaire paragraph 6 


1. Please state all steps taken by Patrick Oliveira or anyone else in management as a result of my complaints at various times regarding the racist language and conduct to which I was subjected. Please state dates, times, content and who was involved in every conversation and specify other steps


2. Please state all steps taken to investigate or take action following my letter of 23rd January 2008, including:
a.   everyone spoken to, by whom and on what date
b.   what they were told and what they said
c.   please supply copies of any notes or statements taken 
d.   any findings or conclusions reached and by whom
e.   any action taken, its nature, by whom and against whom


3. On what basis was my grievance found “unproven”?


4. Was any advice given to any of the persons named in my letter of 23rd January 2008 in relation to this matter? If so, please specify its content and by whom it was given


5. Please state:
a.  the purpose of the intermediary 
b.  how he or she will be selected 
c.  what steps have been taken so far and when to find an intermediary


6. Please state whether anyone else has complained at any time about racist remarks or unacceptable behaviour by Theresa Henry. If so, please give dates and full details


7. Who took the decision to promote Theresa Henry to supervisor and on what date?


8. Please state the number of staff employed by the firm as at the date of this questionnaire by reference to job title, location and race*

9. Do you have an Equal Opportunities Policy or policy relating to racial harassment and dignity at work? If so, please provide a copy. 


10. Please state every occasion in the 5 years prior to the date of this questionnaire when a grievance has been taken or complaint made regarding race discrimination. In each case, please give details of the complaint, the job title and race* of the complainant and the outcome. If the complainant is no longer in your employment, please state the date and reason for leaving.

11. Please state all the secretaries employed by the firm as at 22nd March 2008 by reference to:
a.  race* 
b.  start date 
c.  pay during the past 3 years with dates of any rises 
d.  dates of any performance reviews in the last 3 years 

12. Please state when, and on what criteria, pay rises are awarded.

13. Please state who decided I should not yet have a rise, when and for what reasons.


14. Please state the reason why my performance review has been continually delayed and on whose decision.


* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:

This case is partly harassment and partly direct discrimination.

Apart from questions 5 and 7, questions 1-9 are fairly standard where there has been an allegation of racial abuse and a management investigation behind closed doors.

Questions 1-2 also flush out any failure by the employers’ to look into the Claimant’s complaints.

Questions 11 – 14 relate to the pay issue.

Model tribunal claim:
See p57 regarding drafting of a tribunal claim. If no reply to the questionnaire has been received, use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	7.   I believe I have been directly discriminated against and/or victimised contrary to the RRA 1976 as follows:
a.   Theresa Henry’s racial comments
b.   The rejection of my grievance
c.   Management’s failure to take remedial action
d.   The failure to give me a performance review 
e.   In my pay and the failure to give me a pay rise.


8.  I sent a questionnaire under the RRA 1976 to my employers on 3rd March 2008. I have not received a reply despite two reminder letters on 20th March 2008 and 12th April 2008. The tribunal is asked to draw an inference under s65(2)(b) RRA from the failure to reply to date.




QUESTIONNAIRE J:

DISCIPLINARY; DEMOTION; HARASSMENT

RACE AND RELIGION

	Questionnaire paragraph 2


1. The Complainant worked as charge nurse in the psychiatric wing of Clock End Hospital from March 1996 until his demotion in February / March 2008. From August 2004 until his demotion, the Complainant worked on ward W3, a 30 bed admission ward. 

2. The Complainant is a Muslim of Pakistani background.


3. Mr Mee became in-service nurse manager on 1st December 2005. From the start, Mr Mee appeared to dislike the Complainant and made negative remarks about the Muslim religion and Asian culture. (Set out remarks in full.)
4. On 8th February 2008, Mr Mee telephoned the ward and asked the Complainant to see him. He refused to tell the Complainant what it would be about.

5. Initially Mr Mee was pleasant and asked the Complainant how he saw his future. The Complainant said he enjoyed working with patients and had no interest in teaching, management or community nursing.

6. Mr Mee's manner then became threatening and he said, "You can't be a charge nurse here all your life". Mr Mee said he would move the Complainant off the ward into a clerical post. When the Complainant objected, Mr Mee threatened to humiliate him by moving him to another ward to work as staff nurse.

7. On 28th February 2008, on arrival at work, the Complainant was informed by Mr Mee to return home on paid suspension. He was given no reasons.

8. On 12th March 2008. the Complainant received a letter from Mr Mee telling him he could return to work, but this would be on ward W2, under the Charge Nurse there, because of his alleged feelings of stress. The letter also required the Complainant to attend a disciplinary hearing on the following matters:


(a) On 23rd January 2008, he requested Mr McLintock to help him administer intra-muscular medication to a patient who would not wear pyjamas, this being contrary to policy.


(b) On 23rd January 2008, the Complainant demonstrated an inappropriate attitude towards an aspect of patient care when answering a question from the Mental Health Act Commissioners.


(c) During the meeting on 8th February 2008, the Complainant allegedly told Mr Mee that he was suffering from stress. The Complainant ought to have reported this stress previously, as it was a risk to patients and staff.

9. The Complainant's disciplinary hearing took place on 30th March 2008 and was chaired by Mr Howe. The result of the disciplinary hearing was not communicated to the Complainant until 23rd May 2008.


10. Notwithstanding that Mr Mee had urged that the Complainant receive a final written warning, Mr Howe gave the Complainant a first written warning.



	Questionnaire paragraph 6

1. Please state (a) who took the decision to suspend the Complainant on 28th February 2008, (b) when, (c) the reasons, including every offence or alleged offence relied on, (d) who was consulted, (e) when and (f) what were their views.


2. Please state (a) who took the decision to move the Complainant to ward W2 under the Charge Nurse there, (b) when, (c) the reasons, including every offence or alleged offence relied on, (d) who was consulted, (e) when and (f) what were their views.


3. Please state (a) who took the decision to give the Complainant a first written warning, (b) when, (c) the reasons, including every offence or alleged offence relied on, (d) who was consulted, (e) when and (f) what were their views.


4. Please state every matter relied on in reaching the conclusion that the Complainant was stressed and / or wished to be moved away from W3 and its date.

5. In respect of the alleged policy that a patient must not be required to wear pyjamas during the day, please state

(i) whether the policy is written or oral. If written, please supply a copy.

(ii) when the policy was formulated / introduced to the Clock End Hospital

(iii) who formulated the policy

(iv) how the policy was made known to staff and to which staff.

6. In relation to the charge regarding the Mental Health Commissioners visit, please state
(i)   what was the Commissioners’ question and what was the Complainant’s response?
(ii)  what was wrong with the Complainant’s response
(iii) did the Commissioners make a complaint? If so, on what date, to whom, in what form, what did they say, what was your response?


7. Since 1st December 2005 please state:

(i) all nurses / nurse management in the psychiatric unit, giving (a) job title (b) grade (c) whether working days or nights (d) appointment date and if applicable, leaving date (e) their race* (f) whether Muslim.


                                                                                                                        cont/

(ii) of the above, please indicate which have had disciplinary action against them, stating

(a) the nature of the disciplinary action and whether it included suspension

(b) its date

(c) the alleged offence

(d) who took the decision to discipline

(e) job title and grade.

8. Please  state by reference to race* and whether Muslim, all nurses / nurse management sent to see the Occupational Health Service since 1st December 2005 giving

(i) their grade and job title

(ii) the reason they were sent

(iii) who sent them.

9. Please state by reference to race* and whether Muslim, the  number of days absence through sickness of nurses / nurse management at grade F and above in each year since 1st December 2005 stating

(i) the number of days and the dates

(ii) whether sent to the OHS

(iii) whether any disciplinary action was taken and if so, what.
(iv) please indicate which of these is myself.
10. Please supply full details of (i) the job as charge nurse, ward W3 psychiatric unit Clock End Hospital and (ii) the job undertaken by the Complainant as of March 2008 on ward W2.

* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


add standard questions 1 and 2, p54.



Comments

Comment on paragraph 6:
This case demonstrates a pattern which is unfortunately typical in cases of racial harassment, in that a series of oppressive actions are taken by the employer in close succession (threats, suspension, enforced transfer, demotion, disciplinary). Sometimes, as here, there are also racial remarks.

Unfortunately, Muslims of Asian background are often subjected to harassment on grounds of religion and race. If so, a case can be brought simultaneously under the Race Relations Act and the Employment Equality (Religion or Belief) Regulations. A joint questionnaire can be written in these circumstances (see p55).

Questions 1 – 3 are standard questions regarding major decisions.

Questions 4 – 6 explore the evidence underpinning the allegations against the Complainant.

Questions 8 – 9 explore further the false allegation against the Complainant that he was stressed, or said he was stressed. The Complainant had fewer sickness absence days than his colleagues and unlike some of them, had never been never sent to occupational health.

Question 10 is to show the transfer entailed a demotion, which the employers are denying.

Although strictly speaking the Complainant should have brought a grievance under the disputes resolution regulations, he did not do so here because of the reasonable fear of further harassment. He will contend that he falls within the harassment exception to the regulations. This is always a very risky strategy as it can be hard to prove, especially in a large organisation. 
Model tribunal claim:

See p57 regarding drafting of a tribunal claim. If no reply to the questionnaire has been received, use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	11. In the above events, the Complainant has suffered continuing discrimination and harassment contrary to s1(1)(a) and/or s3A of the Race Relations Act 1976.




QUESTIONNAIRE K:

APPRAISAL; FORCED TRANSFER

	Questionnaire paragraph 2
1. I have been employed by Foxes Ltd as a Chef De Partie for 5 years. I am Algerian.


2. I have worked under several different senior managers during my employment. Until receiving the appraisal set out below, I had no warnings of any kind and my appraisals were satisfactory.


3. Six months ago, my new manager Frank Jefferson started. Recent recruitment to the kitchens has been exclusively white. 


4. I had worked in the Directors' Canteen since it originally opened. I was the only non-white senior chef in that Canteen. On 3rd April 2008 I was told by my manager that I was being sent to the Staff Canteen the next day for two weeks because they were short-staffed there.


5. On 10th April 2008 I was given my appraisal. The conclusion of the appraisal was recorded as "Unqualified for the position held. Poor motivation and professionalism."


6. I was also told that I would be remaining in the Staff Canteen permanently. The level of catering in the Staff Canteen is far more basic than in the Directors' Canteen.


7. I raised a grievance about this decision and my appraisal by letter dated 15th April 2008. My grievance was heard in the first instance by Mr Jefferson. He rejected it. On 21st April 2008, I appealed. My appeal was heard by the HR manager, and again was unsuccessful.



	Questionnaire paragraph 6
1. Please state the number of staff and management working in the Canteens as at 10th April 2008 with reference to (a) race* (b) job title and location (c) start date (d) dates and overall ratings of all appraisals in the last 3 years


2. Please state all staff recruited to work in the Canteens in the last two years stating in each case (a) race* (b) job title and location throughout employment with dates of changes (c) start date (d) if have left, termination date


3. Please state all Canteen staff disciplined or dismissed in the last two years, stating in each case (a) race* (b) job title and location (c) start and finish dates (d) date and nature of disciplinary action (e) reason for disciplinary action


4. Please state all staff transferred from one Canteen to another in the last two years, stating in each case (a) race* (b) job title and Canteen prior to transfer (c) job title and Canteen after transfer (d) date and reason for transfer


5. With regard to my transfer, please state (a) who decided to move me and when the decision was made (b) who else was consulted, when and what were their views (c) the reason for moving me (d) whether the move was intended to be permanent or temporary, and if temporary, for how long ? 


6. Regarding the comments on my appraisal, please specify:
a.   what problems I have not solved as Chef de Partie
b.   when I have not exerted myself at busy times
c.   when and in what way I have demonstrated a negative attitude towards new and improving objectives


7. Regarding my appraisal markings, please indicate:
a.   in what respects my Activity Knowledge was inadequate
b.   where and when I have shown lack of flexibility


8. Please confirm (as admitted by my manager at my appraisal) that prior to my Appraisal no criticisms of my performance were expressed to me. If this is denied, please state precisely when any alleged criticisms were made, in what form, by whom and of what they consisted


9. Is it accepted that my manager regularly spends time with the other Chefs showing them cooking techniques, but never spent such time with me ?


10. Please state all staff and management including Directors working in the Company at today's date by reference to:
a.   race*
b.   job title and location
c.   start date


11. Please state all staff and management taken on in the last 3 years by reference to:
a.   race*
b.   location and job title
c.   start date and if applicable, termination date


12. Please state all disciplinary action, demotions and dismissals of staff and management in the last 3 years, stating in each case:
a.   race*
b.   job title and location
c.   nature and date of disciplinary action or dismissal

13. Please state Mr Jefferson’s reasons for rejecting my grievance. Please also state whether he consulted anyone in making this decision. If so, whom, when and what were their views.


14. Please state:
a.   the HR manager’s reasons for rejecting my grievance. 
b.   whether she consulted anyone in making this decision. If so, whom, when and what were their views.
c.   all steps she took to investigate my grievance, with dates, persons involved, information elicited and conclusions reached.

* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:
This seems to be direct discrimination.

Questions 1 – 4 look for any racial patterns in staff working at various levels in each canteen and in recent transfers, dismissals and appointments. As the problem is attributed specifically to one person, the new canteen manager, this questionnaire only asks for statistics within the canteen. However, if there is any possibility that it reflects a wider problem, these statistics should be asked for the whole company.

Question 11 does ask for overall statistics within the company of staff according to their job title and racial group. This provides a context for what is happening in the canteens. It will also show whether the Directors are mainly white, which may be relevant to the Claimant’s transfer.


Questions 6 and 7 are to pin down vague allegations made by the employer. This sort of question would often be suitable in a conduct or capability case.

Questions 13 and 14 are fairly standard questions where a grievance has been rejected.

Model tribunal claim:
See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	7.   I believe I have suffered unlawful direct discrimination (i) in my appraisal (ii) in my transfer to the Staff Canteen, and (iii) in the rejection of my grievance.




QUESTIONNAIRE L:

DEMOTION; CAPABILITY

	Questionnaire paragraph 2

1. I started with Gio’s (a restaurant chain) in February 2006. I work in the Piccadilly branch. In January 2008, the general manager, Mr Canute, promoted me to manager. I was given a three month trial period starting 1st February 2008. I am black.


2. Ms Dennis, the Area Manager, visits the restaurant once/week. Throughout the time I was manager, Ms Dennis was abusive and hostile towards me and criticised my work.


3. On 2nd June 2008, Ms Dennis said it wasn’t working out and she had decided to bring in a new manager. She said I would be able to learn from him. She said, the staff made mistakes when I was not there and there were customer complaints. I said I was unaware of any customer complaints, though I often received compliments. As for the staff, they were all new and inexperienced when I was promoted. 


4. The new manager, Mark Overton, did not start until about 26th July 2008. He is young and inexperienced and I have had to train him. He has been sent on several training courses by Gio’s, whereas I have been sent on none. He is white. 


5. On 1st October 2008, I brought a grievance about the way I had been treated. My grievance was rejected by Ms Dennis. I then appealed to Mr Canute who also rejected my grievance.




	Questionnaire paragraph 6 


1. Who made the decision to promote me to manager and on what date?


2. Was anyone else consulted? If so, who, on what date and what were their views?


3. Regarding the decision that I would not continue as restaurant manager, please say
a.   who made the decision and on what date they made the decision
b.   all the reasons why they decided I was not suitable to continue as manager


4. Please describe all shortfalls in my performance as manager with all the examples that concerned you. Please also state when I was informed about these and by whom

5. Please say (a) who was consulted on the decision that I should not continue as manager, (b) the date they were consulted, (c) their views


6. Please give details of all customer/ member complaints or compliments concerning the restaurant or catering during 2008. In each case, please give the date and nature of the complaint plus copies of any letters


7. With regard to my predecessor, Ian, please state
a.   his qualifications and experience before he was made manager
b.   whether he was offered the job subject to a trial period. If so, for how long

c.   his wages as manager, with dates and details of any changes

8. Regarding Mark Overton, please state
a.   his start date
b.   his date of birth
c.   any catering qualifications held by him
d.   all jobs held by him (with dates, employer, job title and location) before he came to Gio’s


9. With regard to the decision to offer the restaurant manager post to Mark Overton, please state:
a.   who made the decision and on what date

b. the reasons for offering the post to him

c. who else was consulted, when and what were their views

d. why the job was not advertised 

e. whether Mark Overton was offered the job subject to a trial period. If so, for how long


10. Please state Mark Overton’s wages at all times he worked for Gio’s with dates of any changes


11. Please describe all training provided by Gio’s for Mark Overton


12. Please state all staff promoted to manager in the London branches since 1st January 2006 by reference to (i) restaurant location (ii) date of promotion (iii) whether subjected to a trial period and for how long (iv) whether confirmed in post. (If not, why not and what happened?) (v) race*


13. Please state all Gio’s staff at the level of manager or above as at 1st October 2008 by reference to (i) job title and location (ii) race*


14. Please state all permanent (not agency) staff working for Gio’s Piccadilly in the restaurant and catering areas at any time since 1st January 2008 by reference to (i) job title (ii) start date (iii) if applicable, terminate date (iv) race*


15. Please state:
a.   The reason Ms Dennis rejected my grievance; whether anyone was consulted, when and their views
b.   The reason Mr Canute rejected my grievance; whether anyone was consulted, when and their views
c.   All steps taken to investigate my grievance; the dates and parties involved; the information elicited and the conclusions reached.


* “race” – please state by reference to (i) black/white (ie colour) (ii) national origin (iii) nationality (iv) ethnic origin (v) race.
add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:
This seems to be direct discrimination.

Question 2 is because the Claimant suspects Ms Dennis wasn’t consulted or in any event did not agree on his promotion.

Questions 3b and 4 are to ensure the Claimant knows the case against him – why he was demoted.

Question 6: this is a rare case of asking for documents.


Question 7: the Claimant suspects that his predecessor was paid higher wages than him and did not have a trial period. It could be a legitimate explanation, if his predecessor had more experience, but the Claimant believes that is not the case.


Questions 8 - 10 are regarding the experience, pay and trial period for the Claimant’s main comparator, Mark Overton.


Question 11 is because Mark Overton received training, whereas the Claimant did not.


Question 12 is to see whether trial periods are usually imposed. The Claimant believes not.

Question 14 is to establish that all the Claimant’s staff had only just started. He cannot remember start dates.

Question 15 is a fairly standard question where the Claimant has taken a grievance which has been rejected.

Model tribunal claim:
See p57 regarding drafting of a tribunal claim. Assuming the questionnaire reply provides the required evidence (or if the Claimant has the evidence from elsewhere, use the wording in paragraph 2 of this questionnaire and add the following paragraphs:

	5.   My predecessor Ian and my successor, Mark, were both paid more than me and neither were subject to a trial period. Neither of them had any more qualifications and experience than I did.


6.  I believe I have been subjected to unlawful race discrimination in

a. Ms Dennis’s general hostile and abusive treatment of me

b. The decision to demote me

c. The failure to send me on training courses

d. The imposition of a trial period

e. My pay

f. The rejection of my grievance.




QUESTIONNAIRE M:

CAPABILITY DISMISSAL

	PRIVATE 
Questionnaire paragraph 2
1. I started work for the Respondent bank as a senior clerk in its branch at Liverpool Street on 1st October 2007. Previously I had worked for 6 years at a rival bank and I left to take up employment with the Respondent as a career move. I am of Indian origin.


2. I was employed on a 12 month probationary period with appraisals due after 3, 9 and 12 months. In fact, despite my reminders to my manager, Mr Kendall, no appraisals were carried out.


3. On 1st November 2008, after 13 months, personnel called me to discuss my probation report. I expected to be told I was doing well as I had received compliments from various managers. To my complete surprise, personnel told me I had a bad appraisal. When I explained I had had no previous appraisals or criticisms, personnel said she would recommend an extension of my probationary period.

4. During the meeting, I asked personnel whether this had happened because I was black. She said she did not believe this was the case.

5. After the meeting, my manager started to send me memos containing criticisms. This had not happened before. On 8th January 2009, personnel called me into a meeting and told me I was dismissed for failing my probation.


6. On 12th January 2009, I wrote a letter to personnel appealing against my dismissal and stating my grievance regarding my treatment throughout my employment as described above. I met personnel on 16th January 2009, but my appeal and my grievance were unsuccessful.


7. On 20th January 2009, I wrote to the branch manager appealing the rejection of my grievance. My grievance appeal was also unsuccessful.




	PRIVATE 
Questionnaire paragraph 6
1. Please state the number of people employed by the Respondent in its Liverpool Street branch from 1st January 2006 – 1st February 2009, stating in each case (a) their race*, (b) job title and department, (c) start date, (d) if applicable (i) termination date (ii) reason for leaving (iii) if dismissal, who took decision to dismiss and why.

2. Which of the above have worked under Mr Kendall and for what periods?

3. Please state all warnings, verbal or written, given to any member of staff in the Liverpool Street branch since 1st January 2006, giving in each case (a) race*, (b) job title and department, (c) level of warning and who gave it, (d) nature of offence.

4. Please state in full detail how the appraisal system works including when appraisals are given, who is responsible for their completion, the method of their completion, their purpose and the link with the probation system.

5. (i) Please state each and every reason why no appraisal was done on me during my first 13 months; 
(ii) if it is contended that an appraisal was carried out on me at any stage during my employment including my final probation report, please state (a) who carried it out and when, (b) by what method it was carried out, (c) when it was supplied to personnel.


6. Please indicate which of the staff listed at paragraph 1 above were subjected to a probationary period. In each case, please state (a) the length of the initial probation period, (b) whether the period was extended; if so, for how long and on whose decision, (c) whether they were confirmed in post at the end of the probation period; if not, when were they dismissed, for what reason and on whose decision, (d) the date of every appraisal and when it was carried out, (e) if there were no appraisals, why not.

7. Please state what decision had been made with regard to my future employment prior to my meeting with personnel after 13 months. Please state (a) when such decision was made (b) by whom (c) in consultation with whom and (d) on what grounds.

8. Please state (a) each and every reason why my probationary period was extended, on whose decision and when; (b) who else was consulted, when and what were their views.

9. Please state who took the decision to dismiss me, when and for what reasons. Who else was consulted, when and what were their views ?

10. Please state each and every criticism of my work.

11. Please state every step taken, by whom, and with dates, to investigate my complaint of race discrimination in my meeting with personnel on 1st November 2008.

* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


add standard questions 1, 2 and 5, p54  



Comments

Comment on paragraph 6:
Questions 1, 3 and 9 will be relevant to most dismissal cases.

On the whole this is a non-standard questionnaire, very much related to the particular facts. The questions are generally designed to pin down whether the employer's failure to carry out appraisals was a common and insignificant lapse, or indicative of less favourable treatment resulting in a real detriment.

Questions 4 – 6 are crucial. They establish how the appraisal system purports to operate, how it applies in practice with other staff, and why the complainant was not given an appraisal.
After receiving an answer to the questionnaire and once the case is running, the Claimant can ask for copies of any written appraisal and probation policy. These could be asked for in the questionnaire itself, but it is probably more useful first to pin the employers down in their explanation as to why they have acted as they have.
Model tribunal claim:

See p57 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of this questionnaire and – subject to the reply to the questionnaire - add the following paragraph:

	8. I believe I was directly discriminated against (i) in the failure to give me the interim appraisals when due, (ii) in the bad probation report, (iii) in my subsequent treatment by my manager and (iv) my dismissal. I also believe I was victimised as a result of alleging race discrimination when speaking to personnel.




Note that in some circumstances, the rejection of the grievance and the grievance appeal may be further acts of discrimination and would need to be set out as such in the claim.

QUESTIONNAIRE N:

PAY

RACE AND SEX DISCRIMINATION

	Questionnaire paragraph 2

1. I started work for the Respondents in October 2005 as an Assistant IT Operator. I was paid £14,500. I am black British.


2. Philip Senderson was IT Operator. He is white. I believe he was paid £18,000. We both worked in the IT & Resources Department.


3. On 7th March 2007, Philip Senderson resigned, having been off sick for a while. On 10th March 2007, I was promoted to his position, ie IT Operator.


4. In the annual salary review on 1st April 2007, my pay was increased to £16,000, even though I was doing the same job as my predecessor, Philip Senderson. 


5. My manager took up the issue about my pay with senior management. She believed I should be paid the same as Philip. She was unsuccessful. In the annual review on 1st April 2008, my pay was increased to £17,000, still less than Philip Senderson was paid over one year earlier.


6. On 5th April 2008, I wrote a grievance letter regarding the issue of my pay to my manager. I was told I would have to await the next pay round.


7. I then appealed to the Chief Executive. My appeal was rejected. 




	Questionnaire paragraph 6

1. Please state precisely to what extent you agree and disagree with my statement at paragraph 2 so it is clear what points are in dispute.


2. Please state in respect of Philip Senderson:
(i)  his start date and job title at all times.
(ii) who decided on his level of pay and each rise; who was consulted and what were their views.


3. Please state
(i) Philip Senderson’s academic qualifications and work experience before he came to the organisation
(ii) whether you accept I had more relevant qualifications and work experience. If you disagree, please explain why?


4. Do you accept that since my promotion in March 2007, I have been doing the same job (at least) as was done by Philip Senderson as IT Operator? (If you do not accept this, please itemise precisely any differences and for what period.)


5. Why have I at no stage been paid the as much as Philip Senderson?


6. Do you accept that:
(i)  if Philip was still employed, he would have received further rises in April 2007 and April 2008. If so, what would he now be earning?
(ii)  there has been money in the budget ever since Philip’s departure, to pay me at least what he was earning when he left? (If you disagree, please state what happened to the money.)


7. Please explain the exact process from January 2007 to date (indicating any changes) by which salaries and rises are decided (i) within the organisation generally, (ii) within the IT & Resources Department specifically, indicating who makes decisions, who is consulted, and in what sequence.


8. Please indicate who made the decision and who was consulted, at what stage, and what were their views, in respect of each of the following:
(i)   my initial pay of £14,500
(ii)  my pay on promotion on 7th March 2007
(iii) my pay-rise from 1st April 2007
(v) my pay-rise from 1st April 2008.


9. Please state what criteria were used to assess my pay, by whom and how I measured on each of them compared with Philip Senderson.

10. Do you accept that my manager argued that I should receive more pay?


11. Please state all staff employed by the organisation as at any time between 1st October 2005 and 1st April 2008 by reference to
(i) start date and if applicable, termination date
(ii)  job title, grade and department (with dates of changes)
(iii) race* and sex
(iv) in regard to those below the level of Chief Executive, Director and Company Secretary, their pay at all times.


12.  Please provide the company accounts covering the period of my employment. 


* “race” – please state by reference to (i) black / white (ie colour) (ii) nationality  (iii) national origin  (iv) ethnic origin (v) race


add standard questions 1, 2 and 4, p54.



Comments

Comment on paragraph 6:
Claims for race discrimination in pay are made under the Race Relations Act whereas claims for sex discrimination in pay are made under the Equal Pay Act. Under the Equal Pay Act, a worker can compare her pay against that of her predecessor.

A separate questionnaire could be written under the RRA and the EqPA, but it is probably easier to write one questionnaire and use a joint cover sheet (see p55).

Questions 3 – 5 and 8 - 9 concern the employers’ reasons for the pay differential. 

Question 4 is also relevant for proving that the Complainant is doing like work to her comparator under the EqPA.

Questions 6(ii) and 12 establish that financially the company could afford to pay the Complainant properly.

Question 11 shows pay patterns by reference to race and sex.

Question 12 is unusual, but the information would be obtainable from Companies House, so it is not a confidential matter and obtaining it on the questionnaire is easier and cheaper. Whether the state of the employer’s finances is relevant depends on the reason given for the pay differential.
Model tribunal claim:

See p57 regarding drafting of a tribunal claim. If no reply to the questionnaire has been received, use the wording in paragraph 2 of this questionnaire and add the following paragraph:

	I believe I was paid less due to my race contrary to s1(1)(a) of the Race Relations Act 1976 and/or because I am a woman contrary to the Equal Pay Act 1970.

Further or alternatively, I claim equal pay to that of Philip Senderson under the Equal Pay Act 1970.
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Issues index 

The following index refers to issues dealt with in the sample questionnaires or given as examples in the text. Sometimes there are similar patterns of questions for different problems. In such cases, the index will also refer to analogous questionnaires. For example, if you look up “recruitment” you will also be referred to “promotion” questionnaires.

Letters in bold means these are the most relevant questionnaires. Letters in ordinary print mean these questionnaires may also be useful.

	ISSUE
	QUESTIONNAIRE 
	

	Abuse
	I
	

	Acting-up (failure to offer opportunities)
	C
	

	Alternative employment (failure to offer)
	A; B
	

	Appoint (failure to)
	E
	

	Appraisal (poor)
	E
	

	Attendance
	
	

	Bonus
	A
	

	Capability 
	E; F; M

Text
	

	Comparisons

Concession workers
	Text

D
	

	Conduct
	G; H; J

Text
	

	Contract workers
	B; D
	

	Demotion 

Direct discrimination 
	F; J

Text
	

	Dismissal (capability)
	See capability 
	

	Dismissal (conduct)
	See conduct
	

	Dismissal (redundancy)
	See redundancy 
	

	Grievance (failure to investigate/resolve)
	I

Text
	

	Harassment 
	I
	

	Indirect discrimination 
	A; B

Text
	

	Interview (failure to appoint/promote after)
	D; F
	

	Investigate (failure to investigate complaint/grievance)
	I

Text
	

	Misconduct 
	See conduct
	

	Pay; Pay-rise (refusal)
	I; N

Eg in text
	

	Performance review (lack of)
	I
	

	Poor work (allegations of)
	See capability 
	

	Promotion (failure to short-list)
	C; D

Text
	

	Recruitment 
	See promotion 
	

	Redeployment 
	See alternative employment 
	

	Redundancy 
	A; B

Text
	

	Regrading (refusal)
	See upgrading
	

	Sex discrimination (in addition)
	C
	

	Short-list (failure to)
	C
	

	Sickness 

Statistics
	Eg in text

Text
	

	Temporary worker
	See contract worker
	

	Temporary worker (failing to make permanent)
	B
	

	Training; conferences  (lack of)
	F

Eg in text
	

	Transfer (enforced)
	E; J
	

	Upgrading (refusal)
	C
	

	Vacancies (failure to offer)
	See alternative employment 
	

	Victimisation 
	A; G

Text


	



