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THE SAMPLE QUESTIONNAIRES 

At pages 105 there are additional indexes to the sample questionnaires by reference to (i) type of disability and (ii) type of issue.

	
	NAME
	KEY CONTENT 
	PAGE

	
	
	
	

	A
	SYLVIA
	Failure to appoint


	45

	B
	GILLY
	Failure to upgrade, promote, offer acting-up opportunities

Additional gender issues 


	50

	C
	MARTINA
	Dismissal for misconduct / capability; difficulty working late


	56

	D
	TONY
	Refusal to adjust hours; criticism of work; refusal of pay-rise


	61

	E
	RAY
	Failure to adjust hours; refusal time off for medical appointments; failure to investigate or explore adjustments 


	64

	F
	ROBERTA
	Refusal redeployment; refusal discretionary sick pay


	69

	G
	DENNIS
	Disciplinary action and dismissal for sickness absence; allegations poor work


	75

	H
	PATRICK
	Redundancy selection, attendance record, failure to redeploy


	80

	I
	TERRY
	Failure to obtain necessary equipment; allegation poor performance; failure to find alternative employment


	85

	J
	DAVID
	Failure to make reasonable adjustments including provide software


	92

	K
	FREDDIE
	Enforced transfer; isolation and harassment; rejection of grievance 


	96

	L
	LISA
	Enforced transfer; isolation; disciplinary 


	101


INTRODUCTIONPRIVATE 

The questionnaire procedure is available for use by workers bringing cases of discrimination in employment. The procedure is still used less effectively than it could be, despite its vital importance to the chances of success. In addition, the type of questions needed in questionnaires for disability discrimination cases will differ in many ways from those asked with other types of discrimination. This guide is a companion to four other Central London Law Centre Guides on writing RRA questionnaires, SDA questionnaires, Age questionnaires, and Discrimination questionnaires generally. Updated versions of all these guides are now on the Equality and Human Rights Commission’s website.
The guide is aimed primarily at advisers who are familiar with general employment tribunal procedure, but it may also be of some help to workers bringing their own claims who have no access to specialist advice. The content aims to be a tactical as well as procedural guide to writing questionnaires, and it derives both from several years of experience of running disability discrimination cases and from common misunderstandings and difficulties arising in training and taking telephone enquiries from trade unions and Citizens Advice Bureaux.

WARNING: Although the guide touches on some other aspects of running a disability discrimination case in the employment tribunal, in no way is it an adequate guide for these. 

For detailed guidance on the law, relevant evidence and procedure, including how to write a tribunal claim and more questionnaire precedents, see the latest edition of “Employment Law: An Adviser's Handbook” by Tamara Lewis (see bibliography, p105). 

Every adviser should also have a copy of the original legislation ie the Disability Discrimination Act 1995 (“the DDA”), the revised “Guidance on matters to be taken into account in determining questions related to the definition of disability” (“the Guidance”) and the Disability Rights Commission’s revised “Code of Practice on Employment and Occupation” (“the Code”).

THE SAMPLE QUESTIONNAIRES AT THE END

There is no absolutely right way to write a questionnaire. Much of it is a matter of tactics. The more practice an adviser has, the better s/he will get, as the way the questionnaire process fits into the general running and evidence gathering of a case becomes increasingly apparent. This guide is to help stop advisers practising at the worker's expense.

The sample questionnaires at p44 onwards cannot be copied slavishly as questions need to relate to the particular facts of a case. This is even more so in disability discrimination cases than in race or sex discrimination cases. However, it has been indicated where certain questions are commonly useful in types of circumstances/scenarios. This guide as a whole attempts to explain how to devise questions which are suited to the circumstances of a single case.

The samples are taken from real cases, although names and details have been changed to maintain confidentiality. Any resemblance to real names is purely coincidental.

The questionnaires are indexed by overall content (p2), individual issue (p105) and nature of disability (p105).
The comments on the definition of disability attached to each questionnaire are only for general guidelines and most certainly do not provide medical advice. It is important to remember that each person will experience differing effects from his/her disability. It is important to ask the particular worker by reference to the list of capacities and the Guidance, what are the areas of difficulty.

Although details are given of specialist organisations and web-sites, we are not in a position to verify the accuracy of any information provided by those organisations. There may also be other helpful organisations which have not been listed. 

TERMINOLOGY

It is common to describe a person who thinks s/he has been discriminated against and who submits a questionnaire or approaches the Equality and Human Rights Commission (“EHRC”) as "the Complainant". If an employment tribunal case is started, this person tends to be called "the Claimant". In this guide, I have generally referred to the potential author of a questionnaire as “the worker” or “the Claimant”. The employer is called "the Respondent".
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BRINGING CASES OF DISABILITY DISCRIMINATION IN EMPLOYMENT
This guide is only concerned with cases concerning disability discrimination in employment situations. These cases are heard in employment tribunals. 

THE LEGAL FRAMEWORK

The law is mainly set out in the Disability Discrimination Act 1995 ("DDA"), but it is clarified by various regulations. Important guidelines for advisers and tribunals are set out in the revised “Guidance on matters to be taken into account in determining questions related to the definition of disability” (“the Guidance”) and the revised “Code of Practice on Employment and Occupation” (“the Code”). The Guidance provides helpful guidelines for deciding whether a worker has a disability covered by the DDA. The Code is useful in assessing what reasonable adjustments the employers should make.
The DDA prohibits discrimination in the following employment situations: 

· in the arrangements made for deciding who should be offered employment

· by refusing or failing to offer employment

· in the terms on which employment is offered or maintained

· in access to opportunities for promotion, transfer or training or any other benefits, facilities or services

· by dismissing or subjecting the worker to "any other detriment" (eg disciplinary action, harassment)

A positive duty on public bodies to promote equality of opportunity for disabled people came into effect on December 2006.

WHO CAN CLAIM 

A disability discrimination case can be brought by existing and in some cases, former employees, job applicants, workers employed on a contract personally to execute any work, apprentices and contract workers. Broadly speaking, contract workers are those who are employed by one organisation (their employer) but supplied to do work for another (“the principal”) under a contract between the two. Contract workers can bring discrimination claims against principals which discriminate against them. Examples of contract workers would be temps (who may wish to claim against a company where they are placed) or employees of companies providing contracted out services to local authorities, where it is the latter which discriminates. There is no minimum qualifying service or hours required for a worker to make a claim.

VICARIOUS LIABILITY

Under section 58 of the DDA the employing organisation is legally responsible for any discriminatory action by one worker against another, provided that action is carried out in the course of employment. The employers are responsible regardless of whether they knew or approved of the unlawful act, unless they had taken such steps as were reasonably practicable to prevent unlawful acts of discrimination.

This means that a legal claim should almost always be brought against the employing organisation (which is therefore named as a "Respondent" in the tribunal claim). Sometimes, especially where there is a real risk that the organisation may be able to show it had taken significant preventative steps and where a particular individual can be identified as carrying out the discrimination, that individual should also be named as a Respondent. For a fuller discussion of whether individual Respondents should be named, see Employment Law: An Adviser’s Handbook (see bibliography, p105).
THE MEANING OF "DISABILITY"

The DDA prohibits unlawful discrimination against a “disabled person” in employment. Except in obvious cases, one of the most important and difficult issues is whether a worker has a “disability” as defined by the DDA. The DDA covers many workers with long-term ill-health which would not conventionally be seen as a “disability”. On the other hand, some impairments may surprisingly not fall within the DDA, because they do not meet every stage of the definition. There are also some specific exclusions which are beyond the scope of this guide. You need to be aware of these.

The DDA says that a person has a disability if s/he has a physical or mental impairment which has a substantial and long-term adverse effect on his/her ability to carry out normal day-to-day activities. The key test is as follows.

1. The worker must have a physical or mental impairment. 


2. The impairment must affect the worker’s ability to carry out day-to-day activities in respect of at least one of the capacities listed in Schedule 1 paragraph 4 of the DDA. These are:
a. mobility

b. manual dexterity

c. physical co-ordination

d. continence

e. ability to lift, carry or otherwise move every day objects

f. speech, hearing or eye-sight

g. memory or ability to learn concentrate or understand

h. perception of the risk of physical danger

3. The adverse effect must be substantial and not trivial. The “Guidance on matters to be taken into account in determining questions relating to the definition of disability” gives examples as to what type of effect might be substantial.


4. Where medication or other treatment reduces the adverse effect, the test is the likely effect if such medication were not taken.


5. The adverse effect must be long-term ie it has lasted or is likely to last for at least 12 months or the rest of the worker’s life. Illnesses with fluctuating and recurring effects are covered.


6. A worker with multiple sclerosis, HIV infection or cancer, or registered with a local authority or certiﬁed by a consultant ophthalmologist as blind or partially sighted, is deemed disabled without the need to prove the stages of the deﬁnition
For more guidance on the definition of disability, see ‘Proving disability and reasonable adjustments: a worker’s guide to evidence under the Disability Discrimination Act’ (bibliography, p105). 
STATUTORY DISCIPLINARY AND GRIEVANCE PROCEDURES 

Compulsory disciplinary and grievance procedures were introduced by the Employment Act 2002 (Dispute Resolution) Regulations 2004. They have been abolished from 6th April 2009, but with some transitional effect, which is particularly likely to impact on discrimination cases. For some time beyond April 2009, it will therefore still be necessary to understand the rules, their impact on time-limits and when they cease to apply. Here are a few points particularly relevant to disability discrimination claims, but it is important that you are fully aware of the detailed rules:


· The procedures only apply to employees. Therefore they do not apply to all workers who may be able to claim under the DDA.


· With limited exceptions, an employer must follow the statutory minimum disciplinary procedure (DDP) before dismissing an employee.


· Except where s/he is complaining only about dismissal, the employee must usually bring a grievance before starting any DDA case about the subject-matter of the claim.

· If the procedures are not followed when required, an employee will have his/her compensation reduced by the tribunal and, where a grievance should have been written, may even be debarred from bringing a disability discrimination claim altogether.

· The statutory procedures do not apply in limited circumstances, eg the employee has been subjected to harassment and has reasonable grounds for believing that starting or continuing with the procedure would result in him/her being subjected to further harassment. (See Reg 11(3)(b).)


· Time-limits are sometimes extended where the procedures apply. It is very important to be correct that the procedures do apply, as otherwise there will be no extension of time-limits for this reason.

· The procedures are abolished in April 2009, but will still apply in respect of certain discriminatory actions before that date – the transitional rules are complex in themselves. 

HOW TO START A DISABILITY DISCRIMINATION CASE IN THE EMPLOYMENT TRIBUNAL

A claim is started when the worker's claim form is received by the correct tribunal office. The tribunal claim must be written on the standard form, “ET1”. The form is available on the Employment Tribunal Service website (www.employmenttribunals.gov.uk).

Strict time-limits apply under the DDA. Broadly speaking, the claim form must arrive at the tribunal within 3 months of the act of discrimination. The employment tribunal has a discretion to allow in a late claim if it is just and equitable to do so, but this cannot be relied on. Time-limits may be extended by 3 months in certain circumstances where a statutory disciplinary or grievance procedure must be followed under the Employment Act 2002 (Dispute Resolution) Regulations 2004 until the statutory dispute resolution procedures are abolished.

Note that sending in an application to the Equality and Human Rights Commission does not extend the time-limit.
This guide does not deal with the following important issues:

· disability discrimination law (apart from a basic introduction)

· how to write an effective tribunal claim

· precisely when the 3 month time-limit starts to run

· considerations which may persuade an employment tribunal to allow a late claim.

· when and how the statutory dispute resolution procedures still apply, and their effect on time-limits 

THE MEANING OF UNLAWFUL DISABILITY DISCRIMINATION

The concepts of discrimination under the DDA are not identical to those under the other discrimination legislation and it is important not to get confused. There are five kinds of unlawful disability discrimination:

[a]   failure to make reasonable adjustment   
s4A, s18B(2)    (replacing s5(2), s6)

[b]   direct discrimination



s3A(5)

[c]   disability-related discrimination

s3A(1) 
         (replacing s5(1))

[d]   harassment




s3B

[e]   victimisation 




s55

[A]   FAILURE TO MAKE REASONABLE ADJUSTMENT 

Employers have a duty to make reasonable adjustments to avoid placing a disabled worker or job applicant at a substantial disadvantage due to any provision, criterion or practice applied by the employer or physical feature of the premises. It is unlawful discrimination contrary to s4A if the employer fails to comply with this duty in relation to a particular worker.

The DDA lists possible adjustments at s18B, although others may be made. The listed suggestions include acquiring equipment, providing interpreters, adjusting hours, arranging training, reallocating duties and transferring to an available vacancy.

An employment tribunal will decide whether the employer should reasonably have made certain adjustments. Relevant factors include the practicality and cost of making the adjustment, the employer’s financial and other resources, and the availability of financial or other assistance to make the adjustment.

A questionnaire can be used to ask questions about why the employer has failed or delayed to provide certain adjustments or as to what steps have been taken to investigate or provide adjustments. The questionnaire can also ask about the costs involved and the employer’s financial situation or other resources

[B]   DIRECT DISCRIMINATION

Under s3A(5), it is direct discrimination for employers to treat a disabled person, on the ground of his/her disability, less favourably than they would treat a person not having that particular disability. This concept is equivalent to that of direct sex discrimination under the Sex Discrimination Act and there is no defence.

It is important to focus on the idea of a comparator, who the employer has treated or would treat differently in similar circumstances. Ideally (although this is not essential), the worker can find an actual comparator, eg a colleague without a disability or with a different disability. 

For example, a disabled worker is sacked because his/her total sickness absence amounts to 3 months, whereas a non-disabled worker who is off sick for 3 months is not sacked. This suggests the employer has treated the disabled worker less favourably purely because s/he is disabled, unless the employer can prove a credible reason for the different treatment, which is unrelated to disability.

[C]   DISABILITY-RELATED DISCRIMINATION

Under s3A(1), employers must not treat a worker less favourably for a reason related to his/her disability unless they can justify such treatment.

Following the House of Lords decision in L B Lewisham v Malcolm, the scope of this definition has effectively been rendered useless.
[D]   HARASSMENT

There is a specific offence of harassment, which is very similar to the definition of unlawful harassment under the other discrimination legislation. Harassment takes place where, for a reason that relates to the disabled person's disability, the harasser engages in unwanted conduct which has the purpose or effect of:

(a) violating the disabled person's dignity, or

(b)  creating an intimidating, hostile, degrading, humiliating or offensive environment for him/her.


[E]   VICTIMISATION 
Essentially this is when a worker is punished or treated differently as a result of complaining about disability discrimination or raising the issue in some way. For example, a worker takes out a grievance complaining about disability discrimination. Shortly afterwards, the worker is disciplined for missing a work deadline. In the past, the worker has missed work deadlines and has not been disciplined. Also, the worker’s colleagues have regularly missed deadlines, but none of them have been disciplined. 

The employer has a defence if the worker’s original allegation was false and made in bad faith. The concept of victimisation is equivalent to that under the Race Relations Act and other discrimination legislation.

It is relevant to compare the worker’s treatment with how the employer treats other workers who have not complained about disability discrimination. In the above example, a questionnaire could be used to ask about how many deadlines each of the worker’s colleagues have missed and what disciplinary action was taken.

WHAT IS A QUESTIONNAIRE?
The questionnaire procedure can be used by workers who believe they may have been subjected to disability discrimination and who are thinking of bringing an employment tribunal claim. 

The procedure enables a worker to ask the employer any relevant question which will be useful in finding out why s/he has been treated in a certain way and whether s/he can prove discrimination.

The worker decides what information s/he would like from the employer and devises the appropriate questions, which are written down (usually on the standard "DL56" form) and sent to the employer.

The employer is expected to answer the questions in writing within eight weeks. The questions and answers can be used as evidence at the employment tribunal hearing if the case goes ahead.

Employers contesting a disability discrimination claim cannot use the procedure to question the worker.

Note that:
Sending a questionnaire to the employer does not start any legal action. If no tribunal claim is ever sent to the tribunal offices, then no legal claim will be started.

If a legal claim is later started, then the questionnaire and any reply can be shown to the employment tribunal at the eventual hearing. It usually goes into the trial bundle.

If no claim is started, the questionnaire and any reply will remain only as private correspondence between the parties.

Quite often, a worker is unsure whether or not s/he wants to go as far as starting a full legal case. If s/he can get an answer to a questionnaire before the time-limit for starting a claim, this will help make up his/her mind.

A worker who is still in employment should be aware that his/her employers is likely to be upset by a questionnaire, even if no legal case is started. Where there is little initial evidence of discrimination, but the worker wants to find out more, it may be wiser to ask questions in an informal letter first.

It is a bad idea to send a questionnaire where the worker has no intention of pursuing a case, whatever the reply, or where s/he obviously has an extremely weak case. Sending a questionnaire usually has repercussions. It will probably upset the employer and could lead to adverse references. In theory, it is unlawful to victimise a worker for sending a questionnaire (see p11), but in practice, victimisation is hard to prove and the practical consequences may be intolerable. Sending a questionnaire will also have an effect on the worker’s feelings, who may get emotionally drawn into starting a case which initially s/he had not wanted to pursue. Almost always, the best time to use the questionnaire procedure is when the evidence already indicates there is a case worth exploring.

IS THE QUESTIONNAIRE PROCEDURE AVAILABLE IN EMPLOYMENT TRIBUNAL CASES OTHER THAN DISABILITY DISCRIMINATION?
The questionnaire procedure is available in all discrimination cases, ie cases under the Race Relations Act, the Sex Discrimination Act, the Equal Pay Act, the Disability Discrimination Act, the Employment Equality (Sexual Orientation) Regulations, the Employment Equality (Religion or Belief) Regulations, the Employment Equality (Age) Regulations 2006, and also under the Fair Employment and Treatment (Northern Ireland) Order 1998 in Northern Ireland. The procedure is not available in ordinary unfair dismissal cases or other employment tribunal claims.

OTHER DISCRIMINATION QUESTIONNAIRE GUIDES

For specialist guides to writing questionnaires for sex (including pay), race or age discrimination, or for a generic guide covering all areas, with particular emphasis on religion and belief, and sexual orientation discrimination, see bibliography (p105).

IS A QUESTIONNAIRE NECESSARY?
A questionnaire is obviously essential where a worker needs more information to decide whether to embark on a tribunal case. But how important is it to use a questionnaire if the worker has already decided to go ahead? 

Strictly-speaking it is possible to run a disability discrimination case without having served a questionnaire, but this deprives the worker of a crucial opportunity to gather the necessary evidence to prove his/her case. It is usually much harder to win a disability discrimination case where no questionnaire has been served. Quite often the worker will find s/he is going into a hearing with no idea what the employer will say about vital aspects of the case.

It is probably negligent for an adviser / representative not to consider and advise on a questionnaire - it will only be in a rare case where one is not necessary.

Although there are other opportunities while running a case to gather evidence, these are more limited than the questionnaire procedure, eg


Disclosure. This is the process whereby the worker can ask the employer to supply relevant documents. This is important, but cannot substitute for the questionnaire procedure, because it is limited to information which is contained in documents.


Additional information. This is the process whereby the worker can ask the employer to expand upon vague wording in the text of the employer’s tribunal response form. The term “additional information” replaces the former “request for further and better particulars”. Although the new term is interpreted a little more widely, it is still not possible to ask the sort of detailed questions which can go into a questionnaire.



Written answers. It is possible to ask certain factual questions of the respondent, but this procedure is far more limited than the questionnaire procedure in terms of what questions can be asked.

These procedures are additionally restricted in that they do not allow a worker to “go on a fishing expedition”, ie ask for documents or information without knowing whether the documents or information will reveal anything relevant. Indeed, when seeking a tribunal order for documents or information, it is necessary to explain how the order would assist the tribunal or tribunal judge in dealing with the proceedings efficiently and fairly. By contrast, the questionnaire does allow exploratory questions.

There are also tactical advantages to using a questionnaire. Where an employer does not wish to supply a document or additional information, s/he can simply wait for the worker to ask the employment tribunal for an order, which the tribunal may refuse. However, with the questionnaire procedure, the employer will not know until too late whether or not the tribunal will draw an adverse inference from the failure to reply (see p18).

The proper way to run a disability discrimination case is to use all the available procedures (questionnaire, discovery, additional information, written answers etc) to gather information. Inevitably there will be some overlap. At the end of the day, the replies to the questionnaire should be carefully compared with the documents and information supplied and with the oral evidence of witnesses. There are often contradictions and it is these contradictions which may persuade an employment tribunal to make a finding of disability discrimination.

TIME-LIMITS FOR SENDING A QUESTIONNAIRE 
The questionnaire is sent direct to the employer, ideally by recorded delivery. It is normally addressed to the employing organisation care of the managing director or personnel director.

There are strict time-limits for serving a questionnaire. This means that the questionnaire must be received by the employer within the relevant time-limit.

The time-limits are set out in the Disability Discrimination (Questions and Replies) Order 2004 (SI 2004/1168).

To be safe, you should always ask the employer to acknowledge receipt immediately. It is also a good idea to send the questionnaire recorded delivery or to take it by hand.

Remember that sending a questionnaire does not start a disability discrimination case. A case can only be started by lodging a tribunal claim at the tribunal office.

The time-limit for serving a questionnaire depends on whether or not a case has been started by lodging a tribunal claim. The questionnaire can be sent to the employer before the tribunal claim is lodged, or at the same time, or afterwards.

If the questionnaire is sent to the employer before the tribunal claim is lodged or simultaneously, then the time-limit is the same as for lodging the tribunal claim (see p8) ie within 3 months of the act of discrimination or any extended time-limit due to the application of the statutory dispute resolution procedures (until they are abolished).

However once the tribunal claim has been lodged, it changes the time-limit for the questionnaire. The questionnaire must then be served (ie received by the employer) within 28 days starting on the day the tribunal claim was lodged. (This contrasts with 21 days applicable for other discrimination questionnaires.)

· Even if the tribunal claim was lodged well within the time-limit, there is still only another 28 days for service of the questionnaire.

· On the other hand, even if the tribunal claim is lodged on the last day of the time-limit, there is still another 28 days for service of the questionnaire.

NOTE that nothing in the questionnaire procedure changes the time-limit for lodging the tribunal claim. 

See over for an illustration of the time-limits.

	EXAMPLE OF TIME-LIMITS
Act of discrimination: 2.10.08
Latest date the tribunal claim can arrive at the tribunal:  1.1.09
Latest date for questionnaire arriving at employers:

[a]   while the tribunal claim has not been lodged – 1.1.09
[b]   once the tribunal claim has been lodged, within 28 days of lodging, eg

· the tribunal claim is lodged on 2.11.08 – questionnaire must reach employer on or before 29.11.08
· the tribunal claim is lodged on 1.1.09 – questionnaire must be served on or before 28.1.09
Note that the time-limits in this example do not take account of any extension of time due to the application of a statutory disciplinary or grievance procedure (until abolished)



Normally a questionnaire should be served as soon as possible. This is particularly important where because of lack of information, the worker is uncertain whether to start a case until s/he has answers to the questionnaire.  
There are also several tactical advantages, even where the worker is already certain s/he will bring a case. Once a case starts, employers often bombard the worker with requests for more information. An early questionnaire enables the worker to pin down the employer at a time when the employer cannot demand information in return. Also at early stages, employers often answer the questionnaire more openly and fully than once a case has started and been handed to solicitors.  Finally, obtaining information keeps the initiative on preparing the case in the worker’s hands. Ideally, you should press the employer to reply before the deadline for lodging a tribunal claim, even if this is well within 8 weeks from when the questionnaire was served. Usually employers will answer in time if they are told that a reply is needed by a certain date in order to be able to evaluate the case before the tribunal deadline.
However, if the worker has obtained advice very late in the day, when the tribunal time-limit is very close, the priority will be to lodge a tribunal claim so as not to miss the time-limit. There will then be another 28 days to prepare the questionnaire. 
For practical reasons, the questionnaire is often sent to the employer at the same time as the tribunal claim is lodged. If the tribunal claim is lodged first, you must be very careful to diarise the 28 day time-limit for serving the questionnaire afterwards - it is easy to forget.

If the worker takes out a grievance relating to his/her claim, it is usually better to send the letter and go through the grievance procedure before sending the questionnaire. There are several reasons for this:

· The grievance may resolve the issue informally, whereas serving a questionnaire will antagonise the situation further. 
· The employer will become more cautious once a questionnaire is served, but may be relatively unguarded and revealing in an internal grievance. 
· It may be easier to formulate an effective questionnaire after going through the grievance where more becomes known about the employer’s position. 
· The employer is likely to refuse to answer the questionnaire until the grievance is completed in any event. 
Having said that, there is a danger of running out of time to serve the questionnaire before a tribunal case starts.
LATE QUESTIONNAIRES
If the time-limit has been missed for serving a questionnaire, the employment tribunal must be asked for its permission to serve the questionnaire late. It is usually worth asking for permission. The longer the time that has passed since the time-limit, the more likely it is that the tribunal will refuse. It may help get permission to send the tribunal a draft questionnaire, which should be of a reasonable length and obviously relevant. Explain to the tribunal that it may save time at the hearing if the questions are answered.

Employment tribunals tend to be reluctant to agree to a late questionnaire where the worker was getting advice from solicitors or the EHRC at the time.

SECOND QUESTIONNAIRES

If the employer’s replies to the questionnaire were quite unforeseeable or if other unanticipated information emerges, it may be helpful to submit another questionnaire. The employment tribunal's permission would need to be asked. However, if the questions are obviously helpful and relevant in the preparation of the case, the tribunal should be willing to agree. It may also be of assistance to quote to the tribunal the views of the Employment Appeal Tribunal in the case of Carrington v Helix [1990] IRLR 6:


“It seems to us to be a sensible and necessary part of the procedure that after the initial questionnaire the applicant should be able to seek leave, on notice, to administer a further questionnaire.”

If the tribunal refuses leave for a late or second questionnaire, the worker should try to use the other procedures as far as possible and seek additional information or written answers.

A SECOND TRIBUNAL CLAIM

If the worker submits a second tribunal claim in respect of further discrimination taking place after the date of the first tribunal claim, then s/he may also submit a new questionnaire in relation to that second claim. The employment tribunal's permission is not necessary for this.

WHAT IF THE EMPLOYERS DO NOT ANSWER THE QUESTIONNAIRE?
The employer cannot be forced to answer the questionnaire. Unlike the procedures for obtaining documents, additional information or written answers, the employment tribunal cannot order employers to answer.

Despite this, most employers do now answer the questionnaire. The reason is that if employers fail to answer within eight weeks, or if they give an evasive or ambiguous reply, this can be held against them at the employment tribunal hearing.

According to s56(3)(b) of the DDA:


“if it appears to the tribunal that the employer "deliberately and without reasonable excuse, omitted to reply within the period of eight weeks beginning with the day on which the question was served on him or that the respondent’s reply is evasive or equivocal, the tribunal may draw any inference from that fact that it considers it just and equitable to draw including an inference that the respondent has contravened a provision of part II or, to the extent that it relates to the provision of employment services, Part 3."

In other words, the employment tribunal at the hearing can conclude that employers have unlawfully discriminated, purely from the fact that they have unreasonably failed to answer the questionnaire. (Part II is the employment part of the DDA.)


The employment tribunal does not have to draw any adverse conclusion from an employer’s evasiveness in answering the questionnaire, but it can often do so. The Employment Appeal Tribunal in Carrington v Helix Lighting Ltd [1990] IRLR 6 
said about the equivalent procedure under the Race Relations Act 1976:  



“It is true that any unsatisfactory answering of questionnaires does not lay the party open to being struck out ... but by s65(2) of the 1976 Act a tribunal is encouraged to take a serious view of the conduct of a respondent in this respect.”

The EAT again repeated its encouragement to tribunals to draw adverse inferences from vague or unsatisfactory replies in Berry v The Bethlem & Maudsley NHS Trust; Hinks v Riva Systems & Lumsden (1997) 31 EOR DCLD 1, EAT.

In Igen Ltd and ors v Wong; Chamberlin Solicitors and another v Emokpae; Brunel University v Webster [2005], the Court of Appeal drew attention to the importance of questionnaires in the context of the burden of proof under section 63A of the Sex Discrimination Act. (There is a similar rule regarding the burden of proof in disability discrimination cases.) The CA said that once the claimant has proved certain facts, unless there is a good explanation from the employer, an inference of discrimination can be drawn from an evasive or equivocal reply to a questionnaire. Therefore tribunals should look carefully at an employer’s explanation for failure to deal with a questionnaire.

In Dresdner Kleinwort Wasserstein Ltd v Adebayo [2005] IRLR 514, the EAT said that as a result of the shifting burden of proof in the legislation:

“Equivocal or evasive answers to legitimate queries in statutory questionnaires … will … properly assume a greater significance in future, in cases where the burden of proving that no discrimination has occurred is found to have passed to the employer.”

In practice, an employment tribunal is unlikely to conclude there has been disability discrimination purely because the employer has not answered the questionnaire, but it will be a very persuasive factor to add to the other evidence against the employers.

The employment tribunal is more likely to draw an adverse conclusion from an inadequate reply to a questionnaire where you have made several attempts to persuade the employers to reply which they have ignored.

What to do about D’Silva?

The most recent case on questionnaires, D’Silva v NATFHE (now known as UCU) and others [2008] IRLR 412, EAT, is rather worrying. The EAT said that failure to answer a questionnaire does not automatically raise a presumption of discrimination. 

Although failures of this kind are specified at item (7) of the “Barton guidelines” as endorsed in Igen Ltd. v. Wong [2005] ICR 931 (see at p. 957 B) as matters from which an inference can be drawn, that is only “in appropriate cases”; and the drawing of inferences from such failures – as indeed from anything else – is not a tick-box exercise.  It is necessary in each case to consider whether in the particular circumstances of that case the failure in question is capable of constituting evidence supporting the inference that the respondent acted discriminatorily in the manner alleged; and if so whether in the light of any explanation supplied it does in fact justify that inference.  There will be many cases where it should be clear from the start, or soon becomes evident, that any alleged failure of this kind, however reprehensible, can have no bearing on the reason why the Respondents did the act complained of, which in cases of direct discrimination is what the Tribunal has to decide.  In such cases time and money should not be spent pursuing the point.  

It is important to emphasise that failures of the kind complained of are only relevant to the extent that they potentially shed light on the actual discrimination complained of and thus, necessarily, on the “mental processes” of the decision-taker.

The EAT appears to be saying that a tribunal must not draw an inference from an employer’s failure to answer the questionnaire unless there is a relevant link between the failure to answer and the alleged discrimination.  This imposes another burden on the claimant to prove. What if an employer never answers questionnaires for a reason which has nothing to do with discrimination, eg pure laziness?

Unless and until D’Silva is overturned by a higher court, your options are:

1. Go back to the wording of the legislation. The tribunal may draw an inference from failure to reply if it considers it ‘just and equitable’ to do so. There is no further qualification to the tribunal’s discretion. There is nothing which says the failure to answer must in itself be indicative of discrimination. 


2. Argue that the observations in D’Silva are inconsistent with the approach by the Court of Appeal (a higher court) in Igen Ltd v Wong. There is no mention in these very explicit guidelines that an inference from failure to answer can be drawn only if it in itself reflects on the discriminator’s state of mind.


3. Argue that the above observations in D’Silva are not legally binding because, strictly speaking, they were obiter (ie not the basis for the decision in that case). The actual grounds for rejecting Mr D’Silva’s appeal were that he had not raised a potentially arguable grounds: he simply argued that the failure to provide information ‘begs the question’, as opposed to arguing that the tribunal ought to have drawn the inference. (See para 37 of the judgment.)


4. Note that the EAT’s obiter comments were made at the end of a long and hopeless appeal, raising numerous points, of which this was only one. The facts of the case would have appeared unsympathetic to the EAT and there was no real evidence of discrimination.


5. Try to distinguish your case factually. The union’s only failure in answering the questionnaire in D’Silva was its inability to supply an ethnic breakdown of applicants for legal assistance, since it had never collected such information on the computer in the first place. It was not a case where the respondent had information which it withheld.


6. Note that the EAT in its obiter comments in D’Silva, did not fully consider the significance of the partial reversal of the burden of proof as set out in Igen Ltd v Wong. 


7. Argue that, even if the principle in D’Silva is correct, your case does indeed ‘shed light on the actual discrimination complained of’, for example because:

(a)   the person who is responsible for answering the questionnaire is the person who has carried out the alleged acts of discrimination. Underline this further by naming the person as an individual respondent (if appropriate) and sending a separate questionnaire direct to that individual.

(b)  the person who is responsible for answering the questionnaire is from Human Resources and as such, must have investigated the circumstances of the alleged complaint, including matters raised in the questionnaire, and reached conclusions. Any withholding of information or misinformation would therefore be potentially significant.

(c)  if the employer has shown no interest in investigating the circumstances surrounding the allegations and matters raised in the questionnaire, that in itself must indicate an indifference towards  the possibility of discrimination or lack of understanding about equality matters, which enhances the likelihood of discrimination existing in that organisation.

(d)  indeed, employers who makes a blanket decision never to answer discrimination questionnaires are not only indifferent to the possibility of discrimination, but may fear or be aware that discrimination does exist in their own organisation.

(e)  try to increase the significance of an employer’s failure to answer a questionnaire altogether, by stating in your initial covering letter that the claimant is looking forward to receive a full response in order to assist him/her in formulating his/her case. If the employer subsequently fails or refuses to answer, it may be possible to write again in a way which makes the continuing refusal appear significant and draws the alleged discriminators into the decision not to answer. 

For example, to HR, ‘You must realise that by failing to provide this information, you are making it very hard for the tribunal to get to the heart of this matter.  By adopting a blanket policy not to answer questionnaires, it seems you are using it as an excuse to withhold information which may reveal discrimination in a particular case.  Moreover, (the alleged discriminator) is no doubt anxious to explain his/her actions and reassure my client that discrimination has not taken place. If you have nothing to hide, I would invite you to discuss the matter with the (alleged discriminator) and reconsider’. 

(f)   Logically, it should be easier to persuade a tribunal to draw an inference from inaccurate information in a questionnaire or a partially answered questionnaire, than a wholly unanswered questionnaire, as the former indicates more active involvement and decision-making tailored to the case.


8. Generally boost your case by putting forward evidence which, quite apart from an unanswered or inadequately answered questionnaire, should be sufficient to reverse the burden of proof.
	To make best use of the tribunal's powers to draw an inference and to encourage the employer to reply, you should:
· Make sure you can prove the questionnaire was received.


· Make sure you have asked reasonable and relevant questions in the questionnaire, so the employer cannot put forward a good reason for failing to answer properly.


· When sending the questionnaire, attach a covering letter asking for a reply in 14 or 21 days. Send chaser letters when there is no reply. 


· When there has still been no reply after eight weeks, write a letter telling the employer that the employment tribunal will be invited at the hearing to draw an adverse inference from the delay (see p25 for a sample).


· Employers are good at excuses and evasive tactics; be ready to respond and challenge or compromise as appropriate (see p26).


· Where a questionnaire is served very soon after the act of discrimination, but is still not answered by the deadline for lodging a tribunal claim, the employer’s failure to reply should be referred to in the tribunal claim (see p27). It is particularly effective if a link can be made between the unanswered information and the most relevant or suspicious issues in the case. This puts pressure on the employers to answer and encourages the tribunal at the hearing to draw an adverse conclusion from the delay.


· At the eventual hearing, where there has been an inadequate reply to the questionnaire, the employment tribunal should be asked to draw an adverse inference under section 56(3)(b).

· For comments regarding any difficulties caused by D’Silva, see p20. 



PUTTING PRESSURE ON THE EMPLOYERS TO ANSWER THE QUESTIONNAIRE PROPERLY
Where employers are reluctant to answer a questionnaire properly, they should be pressurised to do so. Often employers, who resist answering initially, do provide answers under pressure when you insist. Even if an employer continues to refuse to answer, the pressure may increase chances of a good settlement. It will also make it more likely that the tribunal at the hearing will draw an adverse inference.

Obviously the worker must appear reasonable in the range of questions asked and the time given to the employer to answer. If the worker asks irrelevant or excessive questions or writes reminder letters at unreasonably short intervals, s/he will discredit his/her own position in the eyes of the tribunal.

PRESSING FOR A REPLY

If the employer simply fails to reply within a reasonable time, or keeps promising a reply, but does not deliver, you should write a series of reminder letters which become increasingly severe. For example -


(date: 15th October 2008) "I refer to the questionnaire served on you on 1st August 2008. I am concerned that I have not heard further from you since your acknowledgement of safe receipt on 4th August 2008, despite my reminder letters on 22nd August, 6th and 23rd September. It has now been 11 weeks since the questionnaire was served. I would remind you of the provisions of s56 of the Disability  Discrimination Act 1995. The employment tribunal is entitled to draw an adverse inference from a late reply to a questionnaire and I will be drawing this letter to its attention at the hearing."

DEALING WITH EMPLOYERS’ OBJECTIONS

· Sometimes an employer raises various objections in an attempt to avoid answering the questions. If the objections are unreasonable, the employer should be reminded of the purpose of the questionnaire procedure and the tribunal's power to draw an adverse inference. If the objections may be seen as reasonable by a tribunal, then you should offer some compromise. For example, you could:

- suggest statistics are supplied for a shorter time-period or within a smaller location.

- suggest the employer answers as much as s/he is willing to answer, and you will then consider whether to insist on an answer to the remaining questions. 



- identify certain questions which may remain unanswered, provided that other identified questions are answered.

· Employers often say they will not answer because "we do not see the relevance of this question" or "we do not understand your case" or "you are not entitled to request evidence". A response can be made along these lines:


"Thank you for your letter and I note your comments. However, the precise purpose of the questionnaire procedure (as set out at section 56(2) of the Disability Discrimination Act) is to enable me to obtain information to decide whether to bring a case and how to formulate it. The procedure is designed to ask for evidence - with respect, you are confusing it with the procedure for requesting further and better particulars. Please would you now let me have answers to my questions. You will see from section 56(3) that the tribunal can infer discrimination from any delay or evasiveness in your reply."

CONFIDENTIALITY AND THE DATA PROTECTION ACT

Employers often object to providing information on grounds of confidentiality. Much of the time, their objections can be answered by agreeing to replace names of other workers with initials or numbers. However, in some cases this is not possible.

At the end of the day, the overriding principle is the relevance of the information. In discrimination cases, tribunals customarily expect disclosure of information of a wide-ranging and confidential nature. The issue has come up several times in connection with the tribunal's powers to order disclosure of documents during the running of a tribunal case.

The most important case about confidentiality in relation to disclosure of documents is Nassé v Science Research Council / Vyas v Leyland Cars [1979] IRLR 465 HL. In this case, the House of Lords said confidential documents must be disclosed if it is necessary to dispose fairly of the case or to save legal costs, unless there is another way of obtaining the necessary information.

Employers sometimes say they cannot disclose information because they are prohibited from doing so by the Data Protection Act 1998 (“DPA”). This is because, with certain exceptions, the DPA does not allow disclosure of information relating to other identifiable individuals, for example their disciplinary or promotion records. However, such objections should be challenged. There are 4 different ways in which the employer can be required to supply the information:
1. Under the wide exemption in section 35.

2. Because the data subject has agreed.

3. Because it would be reasonable for the employer to supply the information even if the subject did not agree.

4. In some cases, the information can be anonymised. 

(1)  Exemption for legal proceedings – s 35


Section 35 of the DPA allows disclosure in connection with actual or prospective legal proceedings. It is therefore hard to see why the answering of a questionnaire, whether or not the proceedings have yet started, should not fall within this exemption. Some advisers consider it is necessary for ‘prospective’ legal proceedings to have been decided upon and not just a vague possibility, but as the section also covers the purpose of giving legal advice, the threshold should not be so high. If challenged – or in the covering letter sending the questionnaire – the worker could explicitly state that the questionnaire is served for the purpose of gathering evidence for prospective legal proceedings. Section 35 says:

“(1) Personal data are exempt from the non-disclosure provisions where the disclosure is required by or under any enactment, by any rule of law or by the order of a court.
(2) Personal data are exempt from the non-disclosure provisions where the disclosure is necessary- 

(a) for the purpose of, or in connection with, any legal proceedings (including prospective legal proceedings), or

(b) for the purpose of obtaining legal advice,

or is otherwise necessary for the purposes of establishing, exercising or defending legal rights.”
(2)  The data subject consents – s7(4)(a)

Disclosure can be made anyway if the data subject (the person about whom the information is revealed) has given explicit consent. Section 7(4) says:

“Where a data controller cannot comply with the request without disclosing information relating to another individual who can be identified from that information, he is not obliged to comply with the request unless- 

(a) the other individual has consented to the disclosure of the information to the person making the request, or

(b) it is reasonable in all the circumstances to comply with the request without the consent of the other individual.“

One option is for the worker to get a written consent from the data subject and pass it on to the employer.

(3)  It is reasonable to dispense with the data subject’s consent – s7(4)(b)

In view of the wording of s7(6), it is arguably unreasonable for an employer to insist on the need for consent, when s/he has not even tried to obtain it. Section 7(6) says:


“In determining for the purposes of subsection (4)(b) whether it is reasonable in all the circumstances to comply with the request without   

the consent of the other individual concerned, regard shall be had, in particular, to- 

(a) any duty of confidentiality owed to the other individual,
(b) any steps taken by the data controller with a view to seeking the consent of the other individual,

(c) whether the other individual is capable of giving consent, and

(d) any express refusal of consent by the other individual.”
If the employer states in the questionnaire reply that s/he cannot give certain information about a comparator as it is confidential and s/he does not have the comparator’s permission, it is worth calling his/her bluff. It is very likely s/he has not even asked for permission, and this would look bad to a future tribunal. For example, you could write:

 “The questionnaire states repeatedly that you do not have Dave Bensley’s permission to disclose the information. Could you please state whether Mr Bensley was actually asked for his permission? If so, when was he asked, by whom, was it verbally or in writing, what was he told, and what was his reply?”

(4)  Disclosing as much as possible on an anonymous basis – s7(5)

Finally, even if none of the above arguments work, section 7(5) says that the employer must still communicate “so much of the information sought by the request as can be communicated without disclosing the identity of the other individual concerned, whether by the omission of names or other identifying particulars or otherwise”.

Sample letter to employer regarding data protection
The true meaning and scope of these exceptions are as yet untested. However, depending on the circumstances, a letter along the following lines could be written to the employer:
“I note your objections to disclosing information on grounds that you are not permitted to do so by the Data Protection Act. I do not accept that the Act applies to the information requested. However, even if it does, you may disclose the information under section 35(2) of the Act, as it is for the purpose of prospective legal proceedings and further is in order to enable the Claimant to establish her legal rights. Alternatively, although this is not necessary, I suggest you invite the individuals concerned to give their explicit consent to disclosure. In relation to my questions 3, 5 and 10, you may delete names and provide information by reference to numbers or initials and racial group. If you persist in withholding the information despite the clear legal position, I will invite the tribunal to draw an inference against you at the hearing.”

CHASING UP ON A PARTIALLY ANSWERED QUESTIONNAIRE

When a questionnaire has been answered, carefully check the answers against the questions as asked. It is very common for questions or parts of questions to be unanswered or for questions to be apparently answered but in a vague and unhelpful way. It is important to write back immediately to the employer, pressing for replies to the unanswered questions. For example:


"I have now had the opportunity to consider your questionnaire reply, which I am concerned contains a number of important omissions. By reference to the numbering of the questions, these are as follows -


4 - You have not answered this at all.


7 - This information must be available. It surely cannot be the case that you have no sickness records for your staff.


10 - Please state when in March the decision was made.


11 - I note your answer, but it does not answer the question.


3 + 12 - Regarding your contention that you cannot supply these statistics, please state whether you have ever monitored in any way and if so, what information has been monitored and when.


I now look forward to a full reply."

Often this follow-up correspondence gets forgotten amid other preparations for the case. Be careful to keep track of unanswered questions and chaser letters.

As a matter of tactics, it is sometimes worth not chasing answers to questions which, on reflection, appear less important. Instead, focus on pressing for the answers to the most important omissions.

MENTIONING THE FAILURE IN THE TRIBUNAL CLAIM

Where the questionnaire was sent to the employer a long time before the tribunal deadline, and no reply was received before the tribunal claim had to be started, the worker could mention this delay in the tribunal claim. For example, after setting out the grounds of the claim (see p43), the worker could add:

“On 5th September 2008 (7 weeks ago) I served a questionnaire on my employers. Despite my letters to them dated 25th September and 15th October 2008, I have still received no reply to the questionnaire. I will therefore ask the tribunal at the hearing to draw an adverse inference in accordance with DDA s56(3)(b).”

HOW TO COMPLETE THE DL56 FORM

There are standard questionnaire forms ("DL56") which can be completed by the worker or her/his representative. The form is available at www.equalityhumanrights.com/Documents/Disability/Employment/DL56.pdf or ring the EHRC helpline. Job Centres should also have hard copies. It is preferable, but not essential, to use the form.
WHO IS THE QUESTIONNAIRE SENT TO?

As with the tribunal claim, the questionnaire should normally be addressed only to the employing organisation (as opposed to individuals in their own capacity). 
On limited occasions, particularly where the discrimination is clearly carried out by a single perpetrator, it may be useful also to serve a questionnaire on that individual, as this could reveal some contradictions if separately answered. This is usually done where the worker has named, or intends to name, the alleged discriminator(s) as individual respondent(s) in the tribunal claim (see p6). However, this approach should be exercised with caution as it could look oppressive to a tribunal. 
If the worker is going to send a questionnaire to an individual respondent as well as to the employing organisation, there are two ways of doing this. Either the worker can send a questionnaire in identical form under two separate covering letters, stressing that an individual response is requested, or s/he can send different questionnaires to each (same para 2 statement but a different set of questions under para 6). The latter may be more effective in ensuring the organisation and the individual provide their own response rather than adopting each other’s.
PARAGRAPH 2 OF THE QUESTIONNAIRE FORM

This should be a concise statement of the facts so that the employer and the tribunal can identify the incident which appears to be discriminatory.

Be careful to ensure there is no inconsistency between the questionnaire statement and the grounds in the tribunal claim (whichever is written first). Otherwise it appears that the worker is contradicting him/herself. Often consistency is ensured by using the same statement in both documents. But if the questionnaire reply is received before the tribunal claim is drafted, it could affect the way the latter is written.

The form asks employers at paragraph 4 whether they agree with the worker’s statement at paragraph 2 and if not, in what respects they disagree.

OTHER PARAGRAPHS OF THE QUESTIONNAIRE FORM

The worker should normally delete the word “because” at paragraph 3 of the DL56 form. There is a risk of the worker exposing him/herself to cross-examination on speculation made before getting a reply to the questionnaire.

Paragraph 6 is where the worker writes in his/her own questions. 
JOINT QUESTIONNAIRES 

If the worker feels s/he may have been discriminated against on more than one ground, eg disability and sex discrimination (see Gilly’s questionnaire on p50), s/he could write a joint questionnaire. The questions could be combined on a single form and the front pages of the form amended accordingly. Once the reply is received, it may become clear that only one form of discrimination applies.

There are tactical issues whether to suggest two kinds of discrimination may apply. For example, where the employer takes wholly unjustified disciplinary action against a disabled worker who is pregnant, the true reason could be disability or sex discrimination or both. Each possibility could be explored in the questionnaire. However, there is a risk that the evidence required for each type of discrimination is inconsistent. For example, the worker may believe her supervisor has never liked her (due to her disability). She may have evidence that her supervisor has always made small unjustified criticisms. But she may also have strong evidence that her supervisor is disciplining her now for matters which the supervisor permitted before the worker’s pregnancy. This suggests pregnancy discrimination. Tactically it may be wiser for a worker in this situation to confine her claim to the type of discrimination supported by the strongest evidence.

Remember also that if the worker attempts to prove that both forms of discrimination took place, s/he needs evidence that each form individually occurred.

WHAT QUESTIONS TO ASK

The DL56 form asks a few standard questions, ie to what extent the employer agrees with the worker's version of events as set out at paragraph 2 in the DL56 form; what is the employer’s own version of events; does the employer accept s/he discriminated against the worker and if not, why not.

In addition, there is a small space left at paragraph 6 of the form for the worker to write in additional questions. Usually it is necessary to attach extra sheets of paper with the questions.

Sample questionnaires  in different situations are at p44 onwards. As already noted, these precedents should not be slavishly copied. The appropriate questions depend on the precise facts of every case. The following are some guidelines for devising the questions - it may be helpful to read them with the sample questionnaires in this booklet.

THE PURPOSE OF THE QUESTIONS

The idea is not to cross-examine the employer on paper. This simply gives employers the chance to prepare their answers on difficult points. The questionnaire should just elicit the factual base to use for cross-examination. Precisely how much to ask in the questionnaire and how much to save for cross-examination is a tactical question. However, if the worker will be unrepresented at the hearing or represented by an inexperienced representative, it may be wise to ask more testing questions in the questionnaire than otherwise. This should ensure that the correct issues are picked up at the hearing. 

Questions should be designed to -

1. gather evidence useful to prove disability discrimination, which is only in the employer’s knowledge.


2. find out the employer’s case, so that there are no surprises at the hearing and you are fully prepared. In particular, 

(a)   to find out and test the employer’s explanation of their behaviour on key events (eg why they dismissed, transferred or failed to promote the worker)

(b)   to find out what the employer will say about the worker on relevant points, eg in a promotion case, how well the worker interviewed; in a dismissal, what is the worker's general conduct or capability; in a harassment case, what were the findings of any investigation.



3. find out what key facts are accepted by the employer and what are in dispute.


STYLE

1. Do not ask an unreasonable amount of questions or for irrelevant information. This just gives the employer an excuse not to answer, or to answer only the harmless questions, without appearing to be evasive. On the other hand, do not be shy of asking relevant questions. Normally large employers including health authorities and local authorities are willing to provide a great deal of detailed information on a questionnaire. Often much of it is computerised.


2. Do not hesitate to ask questions which may overlap with the content of later requests for additional information, written answers and disclosure.


3. Questions should always be asked very precisely. Woolly questions lead to woolly answers. Ask yourself how an answer may come back if you phrase a question in a particular way. It is often only when reading the questionnaire reply that you realise it does not give you enough information because of the way you asked the question.


4. You may only have one chance to ask a questionnaire. Anticipate everything you may want to know. Anticipate what different responses may come back from the employer and how you would want to follow them up.

For example, in a redundancy situation, where you have some idea why a worker was selected, eg "attendance record", do not simply ask “Give the attendance record of every worker in the material period." It may be that the employer denies this was the reason for selection. It is important also to ask "What were the selection criteria? In what way does each person in the selection pool meet each redundancy selection criterion applied?" This covers whatever answer the employer give.


5. Number each question separately. Do not ask several questions in one sentence, unless separately numbered. Otherwise some of the sub-questions are likely to be overlooked.


6. The number of questions can vary. The questionnaire should not be of excessive length. The more incidents involved in a case, the more questions there are likely to be.


7. The questionnaire can be written in the 1st person or the 3rd person.

CONTENT

1. Consider what needs to be proved legally and what evidence will be necessary in the particular case. The questions are to draw out that evidence.


2. Do not slavishly follow the sample questionnaires at the back of this guide. Think about your particular case. What information did you want to know that the worker did not know or could not prove? When considering the strengths and weaknesses of the worker’s case, what were the unknown factors? Which strengths needed further proof?


3. Questions tend to fall into categories:

a. establishing the employer’s reasons for treating the worker as s/he did, eg for not recruiting or promoting the worker, or for disciplining or dismissing him/her.


b. finding out what steps the employer took to make reasonable adjustments. 


c. finding out and testing the employer’s justification for taking action against the worker, or reasons for failing to make reasonable adjustments.


d. seeking relevant information about other workers (eg the qualifications and experience of other job applicants; the assessments against redundancy selection criteria of other workers in the selection pool)


e. finding out about the employer’s policies and procedures and how they have applied these in practice


f. obtaining general statistics about the workforce

The questionnaires at the back of this guide provide examples of questions in different scenarios. In addition to the questions at paragraph 6 of each sample, there are common questions which may be appropriate in most DDA questionnaires. There is a list of these common questions with some tactical considerations on asking them at p35.

ASKING FOR DOCUMENTS

Technically the questionnaire procedure is to ask questions, not to ask for documents. In practice, workers ask for documents and tend to receive them. Tactically it is important not to be distracted from the main purpose and potential of a questionnaire by asking for too many documents. You have the opportunity to ask for documents later, once a case is started, by using the disclosure process. 




At the questionnaire stage it is more important to ask precise questions. It is often harder for employers to answer detailed questions than to throw a large number of documents at you. On the other hand, sometimes you have to ask for certain key documents because otherwise it is impossible to make an early assessment of the strength of the case, eg the job description and person specification in a recruitment case. (For example, see Gilly’s questionnaire (p50), question 6.)

COMMON QUESTIONS

Certain types of question will be relevant for most questionnaires under the DDA. To avoid repetition, these have largely been omitted from the sample questionnaires at the end, but are listed here together with comments on their suitability.

a. decision-makers 

In respect of every decision affecting the worker which may have been discriminatory or led to an act of discrimination, ask who made the decision, on what date and precisely why. Also ask who was consulted, when and what were their views. If there is a comparator, ask similar questions. For example see Roberta’s questionnaire (p69), questions 4 and 5. If the worker has taken an unsuccessful grievance, ask similar questions regarding the decision to reject the grievance. For example, see Gilly’s questionnaire (p50), question 17.



b. questions regarding redeployment 

Where the member is redundant or unable to continue in his/her job due to disability, most tribunals expect the employer actively to assist in finding suitable available alternative employment. The questionnaire can ask details as to what vacancies exist and what steps were taken to find the worker a position. These may be appropriate questions even where the worker did not explicitly seek redeployment, as often the employer should have considered the possibility on his/her own initiative. 

Where a particular vacancy has been identified, the employer can be asked why the worker was not given that vacancy, who made the decision, whether the decision-maker knew of the worker’s disability and who was appointed instead, with his/her relevant qualifications and experience. Examples of different questions related to redeployment are:
· Ray’s questionnaire (p64), question 3 
· Roberta’s questionnaire (p69), questions 1, 2, 8  
· Dennis’s questionnaire (p75), question 9 
· Patrick’s questionnaire (p80), questions 4j, k, 6 – 9 
· Terry’s questionnaire (p85), questions 20 – 22 


c. other reasonable adjustments 

A central part of most disability discrimination cases is whether the employer has made the appropriate reasonable adjustments. Questions about this could be of the following kind:

1. 
Where the worker at the time suggested a particular reasonable adjustment which the employer ignored, ask the employer why s/he did not put that adjustment into place. This question can also be asked if the worker did not suggest that adjustment at the time, but you think of it now – after all, the worker can still argue that the employer should have thought of it at the time. For example: Dennis’s questionnaire (p75), question 9.)

2. Where there have been delays in the employer implementing recommendations of any disability assessment, ask what steps were taken and when, or the reason for the delays. For example: Terry’s questionnaire (p85), questions 9 and 10; Martina’s questionnaire (p56), question 10.


3. Where the worker has informed the employer of a new disability, ask what steps the employer took to assist. For example:


· In Roberta’s questionnaire (p69), you could ask “What steps did you take to facilitate my working conditions in view of my asthma?”


· In Tony’s questionnaire (p61), you could ask “What adjustments did you make to my working conditions after I informed you of my HIV diagnosis?”


4. Where the worker informed a potential employer of a disability which may affect the recruitment process, ask what steps the employer took to make reasonable adjustments or what account s/he otherwise took of the disability. For example: David’s questionnaire (p92), question 1; Sylvia’s questionnaire (p45) question 6(d).


5. Where employers recruit someone knowing of their disability, ask what steps they took or envisaged would be necessary to take once the worker started. For example: David’s questionnaire (p92), question 2; Terry’s questionnaire (p85), questions 3 and 4.


6. Where a job applicant has informed a potential employer of his/her disability, ask what account was taken of it in the decision-making process. This should reveal whether the employer considered any necessary reasonable adjustments. For example: Patrick’s questionnaire (p80), question 6.



7. Where the worker has been isolated for many years due to the type of disability or where s/he has failed to make any career progress, ask what steps have been taken to enable the worker to participate fully in the organisation and obtain due career progression. For example:

· “What efforts have been made by the firm in the past 10 years to enable me to develop and achieve promotion?”


· “What adjustments did you make made generally to ensure the Claimant’s full participation in her working life with you?”


8. Where reasonable adjustment would include redeployment, see above.

The above questions are very detailed. There are tactical considerations as to how much should be asked along these lines. The questions are certainly highly relevant and would normally be asked in cross-examination. However, there is a risk in asking too much in the questionnaire, because it can forewarn employers of the weaknesses in their case and enable them to get around their problems. To a large extent, employers are likely to volunteer in their tribunal response form and in their reply to paragraph 2 of the questionnaire what adjustments they say they have made anyway. However, the advantage of a direct question is that it ensures nothing is left out and the worker can fully prepare and argue the strongest points in his/her own case. Moreover, recent case-law suggests that the tribunal must identify what reasonable adjustments could and should have been made, as opposed to making a vague finding that the employer ‘should have done something’.



d. Equal Opportunities Policies and Training 

You should ask for copies of the employer’s Equal Opportunities Policy plus any specific policy related to disability. For example: 


“Please provide (i) the Council’s Equal Opportunities Policy (ii) any Council policy on the Disability Discrimination Act.”

You could also ask what training the employer has carried out in the organisation on Equal Opportunities generally or disability discrimination specifically. It is particularly relevant to ask what training has been given to the managers or employees who have made relevant decisions in relation to the worker, or perhaps those who will in the future be responsible for the worker after a transfer. For example, 


· in Terry’s questionnaire (p85) you could ask:

“Please state the nature and date of any disability training received by (a) Joy Spleen (b) Nancy Butt (c) personnel (d) others in the Cleaning Department.”

· in Freddie’s questionnaire (p96) you could ask:

“What training on disability discrimination has been given to (i) managers, (ii) supervisors (iii) workers in the department to which I have been transferred ? Please give dates and details.”

· see also Sylvia’s questionnaire (p45), question 15.
In December 2006, a disability equality duty was introduced, which applies to public authorities. The former DRC issued useful Codes of Practice on how the duties should be applied in England, Wales and Scotland. This gives Claimants certain ideas for cross-examining employers at employment tribunal hearings as to what they have in fact done. Pertinent questions can also be asked in a questionnaire. Tactically, however, you do need to think whether it is best to ask in the questionnaire or save the questions for the hearing. This may depend on whether the Claimant can rely on having an experienced representative at the hearing.

Whether or not the public sector disability duty applies, an employer should be following good practice recommendations in the DRC’s employment Code (p3) and in its own Equal Opportunities Policy. Similar tactical considerations apply.
The advantage of asking detailed questions of this kind in the questionnaire is that the employer is pinned down on certain answers which can be challenged or examined more closely at the hearing. It is also intimidating for employers who have behaved badly or ignored equal opportunities considerations, and may encourage settlement. The disadvantage, is that it allows employers time carefully to construct apparently impressive answers. Certainly this sort of question should be kept to a minimum and should never substitute for precise questions as to how the Claimant has been treated.

These are examples of this type of question under the disability equality duty, where it applies:

1. What employee consultation has taken place regarding the implementation of your disability equality duty in relation to employees?


2. What training has been given to train staff in connection with the general duty to promote equality of opportunity and to promote positive attitudes towards disabled people, and in relation to the specific duties (if applicable – they usually are)?


3. What specific policies have you developed to ensure elimination of discrimination and equality of opportunity among your staff in accordance with the disability equality duty?


4. On what date did you publish your Disability Equality Scheme?


5. What monitoring have you carried out, what analysis did you make of the results, and what actions did you take as a consequence?


e.  policies and practice

It is often relevant to know what is the employers’ policy on a particular point. However, it is even more significant to know whether the employers adhere to the policy in practice. You should ask about both. For example:


· in Roberta’s questionnaire (p69), question 3 asks what is the employers’ policy regarding payment of discretion sick pay; question 1e and 1f asks whether the employers normally pay full sick pay and question 5 asks specifically whether a known comparator was paid full sick pay.


· in Terry’s questionnaire (p85), question 6 asks what is the employers’ policy regarding imposition of probationary periods and question 7 asks what they have done in practice with other employees.


· see also Martina’s questionnaire (p56), questions 8-9, 12-14.
Do not overdo it. You should only ask for relevant policies, which the worker does not already have in his/her possession. Some questionnaires ask for numerous policies and very little else. This tends to be an ineffective use of the questionnaire procedure.

f. admitting the disability

You could ask this in a variety of ways:


(a) “Does the Council accept that the Claimant had a disability under the DDA? If not, please state precisely why not.”

This question establishes whether the employer contests either the factual or the legal basis on which the worker claims s/he is disabled under the DDA.


(b) “Do you accept that (name of relevant manager) knew I am dyslexic?”

This question should establish whether the employer, and in particular, the relevant manager, knew as a matter of fact that the worker had a particular disability, but does not ask whether the employer admits that the worker’s disability met the definition of the DDA.


(c) “Was (name of relevant manager) aware that the Claimant was sent home on 19th February 2001 due to shortness of breath and coughing?”

This question establishes whether the employer or the relevant manager were aware that the worker had symptoms which should have put them on notice of a possible disability.


It is tempting to ask these questions because it is useful to know at an early stage whether the employer will be contesting that the worker has a disability which is covered by the DDA. However even if the employer admits the disability, it is still possible that a tribunal will require proof, so an adviser should always be prepared.

The danger with asking the question is that it may give employers the idea of disputing the disability or relevant knowledge, when they would not otherwise have done so. For this reason, it may not always be a good idea to ask such questions. This is a tactical decision.


 Where a worker obviously does have a disability, it may be indicative of a negative attitude by his/her managers if they choose to dispute it. In Terry’s case, for example, (p85), there seems to be a theme running through Joy Spleen’s behaviour and comments that she did not really believe he did have a disability – or understand its effects. Arguably the worker cannot lose. Either the employer admits the disability, or the managers deny it and reveal their negative attitudes. There are greater dangers with this question where the worker does not have an obvious disability.

g.  miscellaneous questions  

A number of other questions are often relevant. For example:


(a)   “Please respond to paragraph 2, indicating any points with which you disagree.” 

This question merely repeats the question 4 printed on the DL56 form. However, where you have put many detailed facts in the paragraph 2 and especially in a harassment case, it helps ensure the employers do not overlook giving a detailed response.



(b)   “Please state the number of employees with disabilities employed by the Council as at the date of my dismissal, specifying the number, job title and location of any of those with a visual impairment.”, or

“Please state the number of employees with disabilities employed by the Company as at the date of this questionnaire, specifying in each case (i) their job title and location, (ii) the nature of their disability, (iii) any special equipment acquired or modified for them.”

In race and sex discrimination questionnaires it is common to ask for statistics regarding the number of employees employed in the organisation by reference to race or sex. In disability discrimination cases, this is a more difficult question. Many employers will complain that because the definition of disability under the DDA has to be measured by a wide range of factors, they are unable to answer this question reliably. However it would be interesting to look into how much information employers do have – if they purport to be equal opportunities employers, one would expect them to have collated some level of information regarding disabled employees in their workforce.

There is a risk that the statistics will show that disabled people are employed in the organisation and even at high levels. However, that does not mean that the employer has not discriminated against the particular worker.



(c)   “Please specify anyone dismissed or made redundant during the last 3 years due to inability to do his/her job due to sickness, impairment or disability. In each case state (i) nature of sickness or disability, (ii) dates absent through sickness (iii) dates of employment, job title and location. 

This question may be relevant where the worker’s case is that the employer has dismissed him/her or been particularly unhelpful due to his/her disability or related difficulties.

(d)   “Please state whether any employees of the Company have brought tribunal proceedings claiming disability discrimination. In each case, please state (i) the nature of the case (ii) whether the case/s were settled or whether they went to full hearing, and, if so, what was the outcome. “

This question may give you some useful information. A similar question can be asked about all grievances brought by a disabled worker or regarding discrimination on grounds of disability in the last 3 years.



(e)   “Please state the annual profits for the Store for 2004 and for the previous five years.”

This kind of question may be important where the worker is arguing that certain adjustments should have been made which would have cost the employer some money. (Though remember also that grants may have been available to the employer.) The employer’s financial and other resources are relevant in judging whether the employers should have made such adjustments. Sometimes it will be possible for you to do a company search to obtain similar information. If there was specific equipment which the worker requested but the employers rejected on grounds of expense, you could also ask for their costings. For example, Terry’s questionnaire (p85), question 10c.



(f)   Where the worker has not been appointed or promoted to a post and you suspect this may be due to his/her disability, you could ask whether the employer had any concerns regarding the worker’s ability to do the job. For example, see Sylvia’s questionnaire (p45), question 14.


ANALYSING THE QUESTIONNAIRE REPLY

Once a reply to the questionnaire is supplied, it should be carefully considered as soon as possible and discussed with the worker.

The reply to the questionnaire will often contain a large amount of information to digest and analyse. There is no point in eliciting this information from the employer if you do not give it some thought on receipt.

Check which questions are not fully answered and press the employer for a proper reply. If any replies seem inaccurate, consider asking for documentary proof. Compare the questionnaire reply with the employer’s tribunal response, any additional information, written answers and documents obtained on disclosure. Look for contradictions and shifting explanations. At the hearing, compare the questionnaire reply with the witnesses' oral evidence. 

It is hard to generalise, but the appropriate analysis will often include the following:

a. checking whether the employer is disputing that the worker has a disability.


b. noting all steps taken and not taken by the employer to make reasonable adjustments plus any reasons given by the employer for failure to take steps.


c. writing a time-scale of key events.


d. comparing the dates of steps taken by the employer to make reasonable adjustments with the dates the worker is appointed, assessed and dismissed from the post. In Terry’s case, for example, almost his entire probationary period was served and assessed before the necessary equipment was installed.


e. noting down available vacancies surrounding the dates when the worker’s job was at risk.


WRITING THE TRIBUNAL CLAIM

It is not the scope of this booklet to discuss how best to write a tribunal claim to start a tribunal case. If the claim is written before or at the same time as the questionnaire, then paragraph 2 of the questionnaire should normally replicate the grounds of the claim. 

If the questionnaire is written first there may be some differences: paragraph 2 of the questionnaire would usually set out the key facts of the claim, but would leave out the legal analysis and would also leave out any other claims such as unfair dismissal or outstanding notice pay. In the sample questionnaires at the end, each paragraph 2 is written in this way, and the likely additional paragraphs for a tribunal claim are written into the attached notes, although these should not be regarded as precedents. 
The model tribunal claims itemise the employer’s discriminatory actions, but do not in every case specify which type of discrimination (which is identified by the DDA section number) applies. The Claimant should consider what s/he is saying and be as specific as possible. Where in doubt, it is often safest to put the case in the alternative, eg ‘the dismissal was direct discrimination contrary to s3A(5) and/or victimisation as a result of the Claimant’s previous allegation of disability discrimination’. 
Failure to make reasonable adjustments contrary to DDA s4A should always be alleged where applicable and, if possible, the Claimant should set out the general nature of the adjustments which s/he says should have been made. Otherwise, the tribunal is likely to require the Claimant to particularise these during the case preparation. The model tribunal claims are not intended as a definitive model on this aspect, and in some cases, should probably be more specific - but the models attached to Roberta’s questionnaire (p69) and Dennis’s questionnaire (p75) give a good indication.
Following L B Lewisham v Malcolm, discriminatory actions which previously fell within the definition of disability-related discrimination under s3A(1) need to be reformulated as appropriate, for example into claims for failure to make reasonable adjustment or, in some cases, harassment.
Where a questionnaire reply has been received before the tribunal time-limit, it may also affect it in other ways. See also p29 where the employer has failed to answer an early questionnaire.

	
	
	

	
	SAMPLE QUESTIONNAIRES
(pages 45 - 104)


	

	
	
	


The following 12 sample Questionnaires are taken from real cases, though certain details have been changed to preserve confidentiality. They should not be followed slavishly, as each individual case is concerned with different evidence. However, they can be used as a guide to the kind of question like to be useful in a similar case.
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   SYLVIA’S QUESTIONNAIRE 
FAILURE TO APPOINT; REFUSAL OF INTERPRETER/HELPER

	Questionnaire paragraph 2

1. The Claimant worked on a supply basis in the roles of Nursery Nurse and Special Support Assistant from 2006 to date. She was the Respondent School’s first choice Supply and worked almost continuously throughout that period. The Claimant obtained an NNEB qualification in 2006.


2. As the Respondent knows, the Claimant suffers from dyslexia. One of the consequences of her dyslexia is that she finds it difficult to communicate in writing, or take notes when under stress or pressure of time.


3. In November 2008, the Claimant applied for permanent employment with the School when vacancies arose as Nursery Nurse (two vacancies) or Special Support Assistant [“SSA”] (two vacancies). The Claimant was interviewed for 1 of the SSA posts and required to do a written test. She was unsuccessful after interview. She was not short-listed for the other posts. She believes the reason she was rejected from the posts was due to her dyslexia.

4. The School offered the Claimant oral feedback on her application. The Claimant explained that due to her dyslexia, she would need written feedback or someone to accompany her, to ensure she remembered what was said. These suggestions were refused. She was told she would be allowed to take her own notes during feedback.


5. On 1st December 2008, the Claimant wrote a grievance letter about her failure to gain a permanent appointment and about the refusal to give her written feedback or to allow her to be accompanied. To date, no grievance meeting has been arranged. 




	Questionnaire paragraph 6

1. Please set out the full duties of each of the following posts within the School:

a. Nursery Nurse

b. Special Support Assistant


2. Please state in relation to each of the four posts advertised in November 2008,

a. when and where the post was advertised. Please supply a copy of the advertisement

b. what were the selection criteria

c. when were the selection criteria agreed, by whom and when – if at all – were they put in writing 

d. who carried out the short-listing and on what date 

e. who carried out the interviews of each candidate 


3. Please state every candidate who applied  for each of the four posts advertised in November 2008 by reference to

a. their qualifications

b. their relevant experience

c. all dates, if any, when they have worked as Supply in the School and in what capacity

d. whether they had a disability and if so, its nature

e. whether they were short-listed. If not, why not.

f. whether or not they were offered the post; who made the decision and for what reasons

g. who else was consulted on the decision, when and what were their views



4. Please state in relation to the 2 Nursery Nurse posts and 1 SSA post in November 2008 for which the Claimant was not interviewed,

a. precisely why the Claimant was not short-listed, who made the decision and when

b. who else was consulted, when and what were their views

c. what account was taken of the Claimant’s dyslexia.


5. Please state in relation to the SSA post for which the Claimant was interviewed,

a. precisely why the Claimant was not appointed

b. who made the decision and when

c. who else was consulted, when and what were their views

d. what account was taken of the Claimant’s dyslexia

e. what was the score of each candidate on the written test 


6. Please state

a. for which of the 4 posts advertised in November 2008 were short-listed candidates required to write written tests

b. all other vacant posts in the last 3 years for which written tests have been imposed as part of the selection process

c. the reason why a written test was imposed for the post for which the Claimant was short-listed; who made the decision and when

d. what account was taken of the Claimant’s dyslexia

7. Please provide or explain your Recruitment and Selection Policy. In particular,

a. what is the policy regarding whether to advertise externally

b. what is your policy on whether and in what form to provide feedback to unsuccessful candidates 


8. Please state your criteria for the selection of which people to use and retain as Supply Teachers within the School.


9. Who made the original decision to use the Claimant as Supply Teacher within the School and for what reasons?


10. Who else was consulted and what were their views?


11. Who made the ongoing decisions to continue to use the Claimant as Supply Teacher within the School and for what reasons?


12. Who else was consulted and what were their views?


13. Please state all persons who have worked as Supply Nursery Nurses or SSAs over the last 3 years, stating in each case

a. number of days used

b. when they first started working for the School

c. whether they at any stage applied to become permanent and if so, the outcome

d. their current status with the School


14. Please state whether you had any concerns regarding the Claimant’s ability to carry out the Nursery Nurse post or the SSA post due to her Dyslexia. If so, please describe these fully.


15. Why has no grievance meeting been arranged in response to the Claimant’s written grievance dated 1st December 2008?


16. Please give full details of any training on Disability Discrimination undergone by teachers (including the Head and Deputy Head), at the School, Governors and those involved in selection and recruitment.

Add any other appropriate common questions. See p36.



Comment on paragraph 2

Is the worker disabled?
A worker with dyslexia may or may not fall within the definition of disability under the DDA, depending on its severity. Potentially dyslexia most probably affects speech (Schedule 1 paragraph 4(1)(f)) and memory or ability to learn, concentrate or understand (Sch 1 paragraph 4(1)(g)) of the listed day-to-day activities. The issue is whether the effect on the particular worker is severe. 
The British Dyslexia Association provides a definition of dyslexia and useful information packs on its common effects. These can include problems with written language which leads to difficulties completing forms; reading written instructions; writing new names, addresses and telephone numbers; using a map; using arithmetical skills; taking notes; writing cheques; memory and organisational problems especially when under stress. Remembering and relaying spoken messages may also be a difficulty.

If the worker has only mild dyslexia, the above effects may not apply, or only very slightly, such that they do not come within the DDA. On the other hand, if the above effects do exist, they would probably be considered substantial.

When assessing whether the adverse effects of an impairment are severe, it is important to take into account what happens when the worker is under stress. For example, a worker with dyslexia may perform far worse than usual under the stress of a job interview.

The British Dyslexia Association has a web-site on http://www.bdadyslexia.org.uk/   The site gives detailed information on potential reasonable adjustments e.g. dyslexia-friendly text; voice-activated software; text-reading software etc.
For more detail as to whether dyslexia is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim 

See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the questionnaire and add the following paragraph:

	6. The Claimant has been directly discriminated against contrary to s3A(5) and/or there was failure to make reasonable adjustments under s4A of the DDA in that

a. she was not short-listed and / or appointed to the vacancies for which she applied in November 2008; and / or

b. she was required to take a written test; and / or

c. her request for written feedback or to have someone accompany her for feedback was refused.




Comment on paragraph 6
1-5 .
These are fairly standard questions which will often be relevant to a questionnaire where the worker has not been recruited or promoted. 


6.       In this case, the worker is aware that the School has not in the past required applicants for this type of job to write written tests.


8-12. The fact that the School continued to use the worker as a Supply Teacher indicates she must have had the necessary competence to do the permanent job.


13. The worker is aware that regular Supply Teachers who apply for permanent posts with that School have tended to be successful. (If this was not the case, it would be counter-productive to ask this question.)


14. It is important to know in advance whether the School will attempt to justify their decisions on these grounds, so that the worker can fully prepare her case.


15.
If the School had responded to the grievance and rejected it, it would be important to ask who made the decision to reject the grievance and what were the reasons; who was consulted, when and what were their views.
B





        
      GILLY’S QUESTIONNAIRE

FAILURE TO UPGRADE, PROMOTE AND OFFER ACTING-UP OPPORTUNITIES

POSSIBLE DISABILITY AND GENDER DISCRIMINATION 

	Questionnaire paragraph 2

1. The Claimant was employed by the Respondent Utility as a caseworker in their Midlands Division since 2003. The Claimant suffers from severe scarring on her face as a result of burns incurred in a car accident prior to the commencement of her employment.


2. The Claimant has remained at Grade 12 throughout her employment, although she has carried out identical work to her colleagues at Grade 11 who do not have a disability. Nevertheless, she has never been upgraded or promoted. 


3. The Claimant has unsuccessfully applied for over 10 promotions since 2005, for caseworker or equivalent posts. She was short-listed on 6 occasions. The Claimant’s most recent unsuccessful interviews were for caseworker posts in January, March and August 2008.


4. The Claimant has also been deprived of opportunities to act-up to Grade 11. During two acting-up vacancies in June and September 2008, other candidates (both male) were selected without any formal advertisement or selection process.


5. In October 2008, the Claimant complained that she was being overlooked for promotion and acting-up opportunities due to her appearance and / or because she is a woman. Following her complaint, the Claimant was offered a joint acting-up opportunity with a less experienced male colleague in November 2008. The Claimant is unaware of any other occasion when an acting-up opportunity has been offered to two employees on a joint basis.


6. On 12th November 2008, the Claimant wrote a written grievance to her manager in respect of the matters at paragraphs 2 – 5 above. Her grievance was heard on 19th November 2008 and rejected by letter dated 23rd November 2008.


7. The Claimant appealed by letter dated 25th November 2008 to the head of division. After a hearing on 10th December 2008, the appeal was rejected.



	Questionnaire paragraph 6

1. 
Please state in relation to each of the following posts for which the Claimant was interviewed in January, March and August 2008  (identify posts) the number of applicants by reference to 


a.
gender and any disability 


b. 
if internal, their job title, grade, location, start date in previous grade, previous relevant qualifications and experience


c.  
if external, their previous relevant experience and qualifications


d. 
whether or not they were short-listed 


e. 
whether or not they were offered the post and the reasons


f. 
whether or not they accepted the post

2.seq level1 \h \r0  
Please state in relation to each post the selection panel by reference to gender, job title, grade and any disability.

3.
Please state in relation to each post precisely why the Claimant was not selected. Please state whether the decision was unanimous and if not, give details.

4. 
Please state all information taken into account and documents looked at by the selection panel during the selection process.

5. 
Please state whether any person other than the selection panel was consulted during the process regarding any candidate or generally regarding the process or decision. If so, please give details.

6. 
Please provide the job description, person specification and selection criteria.

7. 
Please confirm that (a) currently and (b) since 2003, the Claimant has been carrying out identical work to the Grade 11 caseworkers in her section. If you disagree, please state precisely


a. 
what tasks the Grade 11 caseworkers carry out which you say the Claimant does not carry out, and for what proportion of their time


b. 
whether it is all or only some of the Grade 11s who are allegedly carrying out different tasks from the Claimant. (Please identify.)


c. 
during which dates you are saying that the Claimant was not carrying out the same tasks as the Grade 11s.

8.seq level1 \h \r0  
Please state whose decision it is that the Claimant has never been upgraded and please state the reasons.

9.
Please state why the Claimant cannot be upgraded now.

10. 
Please state any clerical worker in the company who has been upgraded since 2002, stating in each case:


a.  
their gender and the nature of any disability they had at the date of upgrading


b.  
their grade, job title and location, before and after upgrading


c.  
the reason for the upgrading

11.seq level1 \h \r0  
Please state what is the company's policy and practice on upgrading. If it is in writing, please supply a copy. If not, please state the date the policy was introduced.

12. 
Please state all occasions when an acting-up opportunity has arisen in the Claimant’s section since 2003 (including the occasions in June, September and November 2008), stating in each case


a. 
who acted up, their job title, grade, and start date at that grade


b. 
their gender and the nature of any disability they had


c. 
why they were chosen to act up


d. 
why the Claimant was not chosen to act up


e. 
whether they were asked to act up jointly with anyone else and if that in fact happened. If so, with whom and why.


f. 
who made the decision and who was consulted, with their views


g. 
the dates of the acting-up

h. the grade, job title and location of the acting post

i. whether the acting-up vacancy was advertised and if so, how, where and when

13.seq level1 \h \r0  
In relation to each of the June, September and November 2008 vacancies, please state additionally

a. the number of applicants who applied for the post

b. in each case their gender, nature of any disability, each post held within the company with dates, grade and location, any external relevant experience

c. whether they were interviewed and when 

d. whether they were offered the acting-up vacancy and whether they accepted it


14. 
Please state all staff employed in the Midlands Division since 2003 by reference to


a. 
gender and nature of any disability


b. 
dates of employment


c. 
grade, job title and location at all stages of their employment with dates

15.seq level1 \h \r0  
Please state the number of staff currently employed by the company on its clerical side by reference to


a.  
gender and nature of any disability they have


b. 
grade and job title


c. 
location


d. 
start date

16seq level1 \h \r0  
Please state the number of promotions since 2003 in the Midlands Division by reference to gender and disability.

17       Please state in respect of (i) the decision to reject my grievance and (ii) the decision to reject my grievance appeal, (a) who made the decision, when and for what reasons, (b) who was consulted, when and what were their views.

Add any other appropriate common questions. See p36.



Comment on paragraph 2

Is the worker disabled?
A worker is disabled for the purposes of the DDA if s/he has a “severe facial disfigurement”. Severe scarring in a visible area e.g. on a worker’s face, would normally be covered (DDA Schedule 1 paragraph 3). It is unnecessary to go on to prove that his or her impairment has a substantial adverse effect on his or her ability to carry out day to day activities.

The web-site “Changing Faces” (www.changingfaces.org.uk) estimates over 250,000 people have a severe facial disfigurement in Britain. This can lead to prejudice and discrimination in the workplace.

Model Tribunal Claim
See p43 regarding drafting of a tribunal claim.

Use wording from paragraph 2 of the questionnaire and add the paragraphs below. (Some of the instances will seem to be out of time, but the Claimant can argue it was continuing discrimination):

	8. 
The Claimant believes she has been directly discriminated against due to her disability (DDA s3A(5)) and / or on grounds of sex (SDA s1(1)(a)):
a. 
in the failure to promote her in January, March and August 2008
b. in the failure to offer her acting-up opportunities in June and September 2008
c. in the failure to offer her an exclusive opportunity to act-up in November 2008.


9.         Further or alternatively, the Claimant believes she has been victimised contrary to DDA s55 and SDA s4 by reason of her complaint in October 2008, in the failure to offer an exclusive opportunity to act-up in November 2008.




Comment on paragraph 6

If a case concerns failure to recruit or promote after interview to specific vacancies, questions 1 – 6, 14 – 16 will often be relevant to ask. See also Sylvia’s questionnaire (p45).


If a case concerns failure to upgrade, in circumstances where upgrading can take place at any time, questions 8-11 will often be applicable.

If a case concerns failure to offer acting-up or substitution opportunities to the worker, questions 12 – 16 will often be relevant to ask. Unless there is an accessible written policy on acting-up, the questionnaire should also ask an equivalent question to question 11. Here, the worker’s trade union had the written acting-up policy, so it was not necessary to ask for it.

It is unusual to ask for statistics going back five years (three years is more common), but it is appropriate on the facts of this case. The Claimant is talking about long-term discrimination; she has been doing work equivalent to her comparators for the whole five year period; acting-up opportunities arise relatively infrequently so it needs a long time-scale to get significant statistics. Also, the Midlands Division is fairly small. If the Claimant were asking for such detailed statistics for the whole company over five years, this would probably be unreasonable.

Where the evidence suggests that discrimination may be on more than one ground, a joint questionnaire can be written (see p32). Here the evidence suggests the discrimination was on grounds of disability, but there is also a possibility that gender was a significant factor. In this case, the two possibilities do not need to contradict each other evidentially. The answers to the questionnaire will help reveal which was the material factor. Where questions are asked about who did get jobs, comparators and general patterns, the questionnaire therefore asks for details of gender as well as disability.

C






MARTINA’S QUESTIONNAIRE

DISMISSAL FOR ALLEGED MISCONDUCT / POOR CAPABILITY; DIFFICULTY WORKING LATE 

	Questionnaire paragraph 2

The Claimant worked for the Respondents as secretary from July 2006 until her dismissal on 23rd January 2009. In June 2008, the Claimant informed her employers that she had been diagnosed as suffering from epilepsy. Subsequently she had time off work to attend hospital appointments on 5 occasions. However she made up the time on each occasion by working additional hours without pay.

The Claimant was dismissed following a disciplinary hearing on 21st January 2009. Her letter of dismissal stated that she was dismissed for poor performance. Her employers stated that she was careless in her work; she objected to working late even though that was necessary at times; that she had a bad attitude to management and she distracted her colleagues by chatting; that she made too many personal telephone calls and that she was sometimes late back from lunch.

The Claimant’s appeal on 2nd February 2009 was unsuccessful.

The Claimant had received no disciplinary warnings during her employment. She believes she has always been co-operative and hard-working. The only time she has had to refuse to work late have been on two occasions for health reasons since her diagnosis with epilepsy. 




	Questionnaire paragraph 6

1. Please state who took the decision to dismiss the Claimant and on what date.


2. Please state all the reasons for which the Claimant was dismissed.


3. Please state every person who was consulted regarding the decision to dismiss the Claimant, when they were consulted and what were their views.


4. Please state who took the decision to reject the Claimant’s appeal and the reasons.


5. Please state who was consulted, when, and their views.


6. Please state with dates every example of carelessness in the Claimant’s work.


7. Please state with dates every occasion when the Claimant allegedly objected to working late. On each occasion, please state
a. 
who made the request that the Claimant work late and why it was necessary 
b.
how late she was expected to work
c. 
what she allegedly said
d. 
what time she left on that occasion
e. 
whether she was paid overtime.


8. Please state what is the Respondents’ view on how often the Claimant should be prepared to work late and for how many hours; and whether she would be paid overtime.


9. Please state when, if at all, the Respondents communicated to the Claimant their expectations regarding when she would work late and what that entailed. Please give the date and the Claimant’s response.


10. Please state what the policy was with regard to working late by other secretaries in the department.


11. Please state with regard to each secretary in the department in the period 1st July 2006 to the date of answering this Questionnaire 
a. 
all occasions on which she has worked late, giving the time at which she left
b. 
the reason she worked late
c. 
whether she was paid overtime
d. 
whether she was given time off in lieu of the extra hours 





12. Do you accept (and if not, why not?) that the need for the Claimant to work late could be avoided
a. 
by asking another secretary to assist with the work, whether during working hours or by staying late
b. 
by asking the Claimant to work through her lunch-break
c. 
by leaving work till the next day 


13. Please state every respect in which the Claimant allegedly demonstrated a bad attitude towards management, giving dates, people involved and all incidents relied on.


14. Please state what is the Respondents’ policy regarding
a. 
chatting by staff
b. 
making personal telephone calls


15. Is it contended that no other members of staff engage in chatting?


16. Is it contended that no other members of staff make personal telephone calls?


17. How many personal telephone calls is it alleged that the Claimant has made, giving dates.


18. Please state all occasions with dates and time taken at lunch when the Claimant was allegedly late back from lunch.


19. Do the Respondents accept that the Claimant frequently worked through her lunch-breaks?


20. Do the Respondents accept that the Claimant stayed late after work on a voluntary basis to make up the time when she was absent for hospital appointments?


21. Please state all disciplinary action including dismissal taken against staff since 1st January 2006, stating in each case:
a. 
job title of member of staff disciplined 
b. 
his/her dates of employment
c. 
nature of disciplinary action
d. 
nature of offence
e. 
whether s/he had a disability and if so, its nature
f. 
whether s/he was white or black


Add any other appropriate common questions. See p36.




Comment on paragraph 2


Is the worker disabled?
As with many forms of disability, epilepsy can have varying effects. A worker may have many or very few seizures or may only have night-time seizures. The effects of epilepsy are often controlled by medication. Remember that where medication reduces adverse effects, the correct legal test for the definition of disability is the effect without the treatment. (DDA Schedule 1 paragraph 6)

The British Epilepsy Association has a web-site at http://www.epilepsy.org.uk/ 

For more detail as to whether epilepsy is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the questionnaire and add the following paragraph:

	The Claimant believes she was dismissed on grounds of disability under s3A(5) and/or as a result of her employer’s failure to make reasonable adjustments under s4A. She believes the true reason for her dismissal was that her employers did not wish to employ her once they discovered that she had epilepsy. Alternatively, they were not willing to accommodate her occasional inability to work late or time off for hospital appointments due to her epilepsy.

Further or alternatively, the Claimant was unfairly dismissed.




Comment on paragraph 6

1-5.        These are standard questions in a dismissal case.

6-20  As we know the specific allegations against the worker from the dismissal letter, the questionnaire is able to explore each allegation further.
8-11 The worker has told us there is no written policy regarding working late and that there was never any general discussion setting out what was expected of her. We have checked her contract and there is no mention of overtime working at all. Therefore we need to ask these questions. The worker has also told us that she is the only secretary who is regularly asked to work late and in fact she always agrees to do so. On the rare occasions any of the others are asked to work late, they are given time off in lieu.


14.         As there is no written policy on these matters, it is necessary to ask in the questionnaire what is the unwritten policy (if any).

21.         Before asking this question, it is important to get an idea from the worker as to what the answer is likely to be. You may decide it is better not to ask the question. Will it show that these employers readily take disciplinary action or rarely do? Which answer is the most helpful for your case? Will it show (hopefully) that people have merely received warnings for offences more serious than that for which the worker has been dismissed? 


21f. 
Usually you are looking for an answer which shows that the employer generally treats staff better than s/he has treated the worker (or other disabled workers). However, if the employer has an ethnically mixed group of staff, it is possible that if s/he discriminates against disabled workers, s/he is the type of employer also to discriminate against black workers. It is not usually appropriate to ask for such additional variables unless there is some indication that the employer does indeed also discriminate against certain other groups. If so, to ensure the true comparative statistics are given, it is important to be able to separate out treatment of other disadvantaged groups.
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       TONY’S QUESTIONNAIRE

REFUSAL TO ADJUST HOURS; CRITICISM OF WORK; REFUSAL OF PAY-RISE

	Questionnaire paragraph 2


1. I commenced employment with the Respondents in 2003 as assistant customer services manager in a department store. I worked for the manager, Ray Poll.


2. In 2007 I went to my doctor about some mouth ulcers which would not heal and I was diagnosed as having HIV. I immediately informed Ray Poll of the diagnosis and that the effects of the disease could include flu like symptoms, chronic fatigue and general increased susceptibility to ill-health. I also discussed the matter with the personnel director, Alan Rosier. 


3. By mid 2008, I was starting to feel very tired. I asked Mr Poll if I could work through my lunch breaks and leave earlier in the afternoon. He refused my request on the basis that it would not be fair on the people I worked with as many of the staff at my level did not take a lunch break. He did suggest that I might work part time for a while but I did not consider this to be a satisfactory solution because I would still have been required to carry out the same amount of work but with less time to do it. Furthermore I could not afford financially to take a drop in pay. It was also clear to me that Mr Poll expected me to function normally and I found him on occasions to be irritated and uncompassionate when I could not function as I had in the past.

4. On 3rd December 2008 Mr Poll called me into his office to discuss the annual pay rise. He said that I would not be receiving a pay rise for this coming year due to the length of sick time I had taken during that year.  I was extremely disappointed by his response and felt it to be extremely unfair. I told Mr Poll that I thought I was being penalised for being ill. At this comment Mr Poll stated that I had ‘not had a great year or been that fantastic’. This comment was a devastating blow to me. I did not dispute that I had had the time off due to ill health but I always made sure the work was brought up to date each time I returned from sick leave. This has meant working additional hours on many occasions. During the last year I have been made to feel as if I am inconveniencing Mr Poll and I believe that in the last year our relationship has changed because of my illness. 

5. On 6th December 2008, I wrote a grievance letter to Mr Poll. I said I felt I was being discriminated against because of my illness, by failing to give me a payrise, and also because of the criticisms of my work and the failure to make any arrangements to help me eg by changing my hours. Mr Poll called me into a meeting immediately and said he did not agree with my grievance.

6. I appealed to the managing director on 10th December 2008. My grievance appeal was rejected after a meeting on 19th December 2008.




	Questionnaire paragraph 6
1.   Please list any action taken including conversations held, by (i) Ray Poll or (ii) Alan Rosier, with regard to the fact that I had HIV, after I told them of this in 2007.


2.  With regard to the decision that I could not work through my lunch-break and leave early in 2008, please state
a.  
Ray Poll’s reasons for refusing
b. 
whether Ray Poll discussed the matter with anyone. If so, who, when and what were their views 
c. 
please state all the staff at my level who Ray Poll thought worked lunch-breaks and would find it unfair if this arrangement was made for me. In each case, please state (i) their job title and location (ii) their start date (iii) their contractual hours (iv) whether they are contractually required to work lunch-breaks.


3. With regard to the decision not to give me a pay-rise for 2009, please state
a. 
who made the decision, on what date and for what reasons
b.   who else was consulted, on what date and what were their views
c.   what are the criteria for deciding whether a pay-rise should be granted 
d.   who set these criteria and when 
e.   whether they are in writing 


4. Please state what aspects of my performance were considered inadequate (i) in the decision not to give me a pay-rise or (ii) founding the comment that I had not had a great year. Please spell out the incidents relied on.


5.
Please state all staff employed in the West End Department Store as at December 2008, stating in each case
a. 
job title and location
b. 
start date with the company
c. 
whether or not they were given a pay-rise
d. 
if not, why not
e.   whether they have a disability or ill-health (with details)


6. 
Please state how many employees with disabilities are employed (i) in the West End Store and (ii) throughout the Company. In each case state their job title and nature of the disability.

7.   Please state (i) all steps taken by Mr Poll to investigate my grievance, with names of people involved and dates, (ii) the reasons for his decision, (iii) anyone he consulted, when and their views.


8.   Please state (i) all steps taken by the managing director to investigate my grievance, with names of people involved and dates, (ii) the reasons for his decision, (iii) anyone he consulted, when and their views.

Add any other appropriate common questions. See p36.


Comment on paragraph 2

Is the worker disabled?
HIV is deemed a disability on diagnosis. 
Web-sites include those of the Terrence Higgins Trust http://www.tht.org.uk and the AIDS Education and Research Trust on http://www.avert.org/
For ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraph:

	7. 
I believe I have been discriminated against contrary to s3A(5) and/or s4A of the DDA in the events set out above. In particular by:
a.   the refusal to give me a pay-rise
b.   the refusal to make reasonable adjustments to my hours or reduce a few of my duties or give me some assistance 
c.   the criticisms of my work.




Comment on paragraph 6

Questions 4 – 6 would be fairly standard questions where the employers have refused to give a pay-rise and have indicated it is due to alleged poor performance.
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RAY’S QUESTIONNAIRE

FAILURE TO ADJUST HOURS; REFUSAL TIME OFF FOR MEDICAL APPOINTMENTS; FAILURE TO INVESTIGATE OR EXPLORE ADJUSTMENTS 

	Questionnaire paragraph 2

1. The Claimant worked for Rottingham local authority since 2003 as a Senior Nurse in their Care and Nursing Homes. The Claimant has diabetes, which is controlled by insulin. Until moving to Lilliwight Nursing Home on 12th November 2008, the local authority allowed the Claimant to work fixed shifts and to take fixed and regular breaks, so as to accommodate his diabetes.


2. In October 2008, the Claimant successfully applied for the post of Senior Nurse with the Lilliwight Nursing Home. The interview panel were aware of the Claimant’s disability and reassured him that the same terms and conditions would apply on his transfer.


3. Soon after the Claimant started work at Lilliwight Nursing Home, the manager of the Home, Graham George, asked to see his sickness record. No explanation was given as to why.


4. Since moving to the Home, Mr George has refused to allow the Claimant to attend medical appointments concerning his disability on work time.


5. The Claimant was one of three Senior Nurses working at the Lilliwight Home. Mr George required the Claimant to work flexi-shifts, alternating between day, evening and overnight shifts on a rostered basis. This system, which was newly introduced, would be extremely difficult for the Claimant to work due to his diabetes. The Claimant explained this to Mr George, but Mr George refused to make any adjustment to the Claimant’s shifts or to allow him to work fixed shifts.


6. On 5th January 2009, the Claimant wrote to Barry Anderton, who is Head of Care Homes for the Council. He explained the situation and said that if his shift pattern was not altered, he would have to resign. On 14th January 2009, Barry Anderton wrote back to the Claimant accepting his resignation.

7. On 15th January 2009, the Claimant wrote to Mr Anderton, stating he had not resigned and that he regarded himself as having been dismissed. He noted his grievance regarding the way he had been treated. Mr Anderton did not respond to his letter.



	Questionnaire paragraph 6
1. With regard to the decision to “accept the Claimant’s resignation”, please state
a. 
who made the decision, on what date and for what reasons

b. 
who else was consulted, on what date and what were their views 


2. Please state all steps taken by Barry Anderton on receipt of the Claimant’s letter dated 5th January 2009 in the light of its content, giving dates and persons involved.


3. Please state all steps taken by Barry Anderton, Graham George or anyone else since November 2008 to seek alternative employment for the Claimant which would meet his needs.


4. With regard to the flexi-shift system which the Claimant was required to work at the Lilliwight Home, please state
a. 
which members of staff were required to work the flexi-shifts
b.
the precise shift rota involved for each staff member including the Claimant
c.
the date when the flexi-shift rota was (i) planned and (ii) introduced
d.
on whose decision and who else was consulted 
e.
the precise reasons for the rota


5. Please state the number of Senior Nurses employed at the Home in the 3 years prior to the Claimant’s transfer there and the precise shift pattern worked throughout that period (with details and dates of any changes).


6. Please state who decided that the Claimant must work flexi shifts at the Lilliwight Home and the precise reasons why adjustments could not be made so he could work fixed or more regular shifts.


7. Please state anyone else consulted on this matter, on what date and what were their views.


8. Please state all discussions or communications (with dates, persons involved and content) between Graham George and the interview panel, personnel, the Claimant’s previous manager, or anyone else (a) prior to (b) during the Claimant’s appointment at Lilliwight Home, regarding (i) the Claimant’s disability (ii) the necessity for adjustments (iii) the Claimant’s terms and conditions generally.


9. Please state when Graham George was first told, by whom and in what terms of (i) the Claimant’s disability (ii) the need for adjustments.


10. Please state what is the policy and procedure on granting time off for medical appointments.




11. Please state the reason the Claimant was refused time off for medical appointments by Graham George.


12. Please state whether any other person was consulted on this matter. If so, who and when and what were their views.


13. Please state the reason why Graham George asked to see the Claimant’s sickness record.


14. Please state all staff employed at the Lilliwight Home as at 1st December 2008 by reference to (i) job title (ii) start date with the Council (iii) start date at the Home (iv) shifts worked.


Add any other appropriate common questions. See p36.



Comment on paragraph 2

Is the worker disabled?

Diabetes is a very common health condition. Whether or not a worker with diabetes is covered by the DDA depends on the severity of its effects on one or more of the normal day-to-day activities listed in DDA Schedule 1 paragraph 4. If the worker takes insulin, the test is whether the effect of the diabetes would be substantial if s/he was not taking medication. (DDA Sch 1 paragraph 6.)

Diabetes UK has a web-site on http://www.diabetes.org.uk/
For more detail as to whether diabetes is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraphs:

	8. 
The Claimant was discriminated against contrary to s3A(5) and/or s4A of the DDA 1995 
a.   in the refusal to allow him time off to attend medical appointments
b.   in the refusal to make any adjustments to the Claimant’s shifts and in the insistence that he work flexi-shifts
c.   in the failure to investigate or respond adequately to his letter of 5th January 2009
d.   in the failure to explore or find other reasonable adjustments including the possibility of alternative employment
e.   in the acceptance of the Claimant’s resignation
f.    in the failure to answer his grievance letter of 15th January 2009.

9. 
Further, the Claimant was unfairly dismissed or alternatively, he was unfairly constructively dismissed.




Comment on paragraph 6

Questions 8 – 9: an explanation of what has happened in a disability case is often that an interview panel has selected a worker, fully aware of his/her disability, but the local manager was not part of the selection panel. The local manager may not have decided to appoint the disabled worker and may be less supportive. The local manager may also be inadequately informed of the worker’s needs, if the worker explained these only to the interview panel and expected the information to be passed on. The level and content of communications between the interview panel and local manager may therefore be very revealing.

Question 10: this question was asked because there was no written policy of which the Claimant was aware. If there had been a written policy which the Claimant could have obtained by other means e.g. through the trade union, it may be best to omit question 10 in the questionnaire. Then the reply to question 11 could be compared against the written policy during cross-examination.
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       ROBERTA’S QUESTIONNAIRE

REFUSAL REDEPLOYMENT; REFUSAL DISCRETIONARY SICK PAY

	Questionnaire paragraph 2

1. I have worked as a waitress or serving on the bar at the Stony Villas Hotel since 2004. My main workplace is the Hotel’s Nightclub. However, if the club is quiet and the restaurant is busy, Nightclub staff (including me) often have to work in the restaurant instead.


2. Approximately two years ago, I developed asthma, which has gradually deteriorated. Since May 2008, I have often been getting up to three attacks per day. During an attack, I have extreme difficulty breathing and I am unable to do anything else.


3. Most of the time, I can control my asthma by taking ventolin and steroid inhalers, as long as I am not working in a very smoky environment. Unfortunately the Nightclub is extremely smoky when it is busy.


4. I have no problems working in the restaurant. Since May 2008, I have explained the situation several times to the Catering Manager, Gregory Jones, and asked whether I could be first choice to work restaurant shifts when they are short-staffed. However Mr Jones said that the duty managers want to have flexibility on how they move staff around and who they send.


5. Mr Jones also refused my request to move permanently to work in the restaurant. He said they had sufficient permanent staff in the restaurant.


6. On 12th September 2008, I approached the Hotel’s managing director, Dougal Ellis. I asked to be transferred to any post in an area with lower levels of smoke. Mr Ellis asked why the Hotel should help me. He said the environment was no different to when I joined. I said I did not have asthma at that time. Mr Ellis said he did not know if I had the skills necessary for another job. I said I was capable of retraining and a quick learner. Mr Ellis said he would see what he could do, but he never came back to me. 


7. The Hotel has a discretionary policy on sick pay. I had been off sick due to my asthma for a total of 23 days during 2008. However, I had never been paid sick pay. During my conversation with Mr Ellis on 12th September, I asked him why I had never been paid. He said it was because I had had too much time off. However, I know that a waitress, Gwen Westgate, has received full sick pay for 8 weeks sickness this year. A few weeks after this conversation, a notice appeared on the Notice Board saying that the criteria for receiving sick pay depended on 3 criteria: length of service, record and whether the sickness was genuine.






8. On 2nd October 2008, Mr Jones asked me whether I was prepared to see the Hotel’s doctor. I agreed. However I heard nothing further on that matter.


9. On 3rd November 2008, I had to leave work due to a severe asthma attack. The next day I telephoned work and told Mr Jones I would be unable to come in. Mr Jones asked if I was sure I had asthma as his girlfriend suffered with asthma and she was alright as soon as she took her inhaler. I said I had seen several doctors, who all diagnosed me with asthma. I have not returned to work since.


10. On 20th November 2008, I wrote a grievance letter to Mr Ellis. I have received no reply.





	
Questionnaire paragraph 6
1. Please state all staff working in the Hotel at any time in the period 1st May 2008 to the date of answering this Questionnaire by reference to
a. 
start date with the Hotel

b. if applicable, leaving date

c. job title, location and department. Please give dates and details of any changes.

d. whether temporary or permanent staff

e. dates of sickness since 1st March 2006
f. dates paid full sick pay

g. the date of any visit to the Hotel doctor at the Hotel’s request 


2. Please state all job vacancies in the Hotel, temporary or permanent, from 1st May 2008 to the date of answering this Questionnaire by reference to
a.
job title and location

b. date of vacancy

c. date of advertisement, if any, and whether external or internal

d. date vacancy was filled and whether by an internal or external candidate

e. if by an internal candidate, his/her start date with the Hotel and previous jobs held

f. who decided to appoint the successful candidate.


3. Please state with full detail what is the Hotel’s policy on payment of full sick pay, including 
a. 
date the policy was decided upon and by whom
b.
details of previous policy, if there have been any chances since 1st March 2006
c. who decides whether sick pay is granted and who is consulted

d. what are the criteria to decide whether full sick pay is paid

e. if a criterion is length of service, what is the appropriate length 

f. if a criterion is “record”, what kind of record is meant 

g. is the policy in writing 


4. With regard to the decision not to pay me full sick pay, please state
a. 
who made the decision on each occasion I was sick, and on what date

b.
what was the exact reason why I was not paid full pay

c.
who was consulted, when and what were their views 


5. With regard to the decision to pay full sick pay to Gwen Westgate, please state
a. 
her dates and nature of sickness on all occasions since 1st March 2006
b.
whether she was paid full pay on each occasion 

c.  
who made the decision to pay her full sick pay and on what date

d.  
what were the reasons

e.  
who was consulted, on what date and what were their views 

f.  
when did Gwen Westgate start with the Hotel 

g.  
what is Gwen Westgate’s disciplinary record 



6. Please state all steps taken to arrange my visit to the Hotel Doctor including the dates and content of any communication between the Hotel and the Doctor about me.


7. Please state the number of employees dismissed for ill-health reasons in the 3 years prior to the date of this Questionnaire, giving in each case the nature of the ill-health and the reason for the dismissal.


8. Please state who made the following decisions and for what reasons; also in each case, who was consulted, when and what were their views:
a.
that I could not be first choice on restaurant shifts

b. that I could not be transferred permanently to work in the restaurant

c. that I could not be transferred to any other post


Add any other appropriate common questions. See p36.




Comment on paragraph 2

Is the worker disabled?
A worker with asthma may or may not fall within the definition of disability under the DDA. Tribunal Decisions have been made including and excluding Claimants with asthma, depending on the severity of the asthma in the particular case. It is advisable to obtain detailed and convincing evidence on this aspect of the worker’s case.

The day-to-day activities most likely to be affected are mobility (Schedule 1 paragraph 4(1)(a)) and ability to lift, carry or otherwise move everyday objects (Sch 1 paragraph 4(1)(e)).

Remember that where medication controls or treats an impairment, the correct legal test is the “deemed” effect ie whether the asthma would have substantial adverse effect but for the treatment. (DDA Sch 1 paragraph 6.)

The substantial effect must also be long-term. Impairments with fluctuating or recurring effects are covered. (See DDA Sch 1 para 2(1) -–(2).)

The National Asthma Campaign has a web-site on http://www.asthma.org.uk/ 

For more detail as to whether asthma is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraph:

	8.
I have been directly discriminated against contrary to s3A(5) and / or my employers have failed to make reasonable adjustments in

a. the failure to give me first option on any shift transfers to the restaurant

b. the failure to relocate me permanently to the restaurant or elsewhere in the Hotel

c. the failure to pay me sick pay

d. the general unsympathetic approach of my employers as described above.




Comment on paragraph 6

Question 1: The combination of information will make it possible to work out the dates, length and nature of any vacancies caused by staff turn over which the worker could have been transferred too. In particular, it will show any vacancies, temporary or permanent, in the restaurant. It will also reveal whether it is common for staff to move between posts in the Hotel, as the worker has requested. It does not matter if it is not common – but it will help if it is! Information is asked as from 1st May 2008, because it was only since then that the worker asked for a transfer. However, if you think the employers must or should have known there was a health issue before that and should have taken the initiative, then you should ask about an earlier period too.


Questions 1e and 1f are relevant to the sick pay issue – see notes on questions 3-5.


Question 1g is relevant to the Hotel’s failure to see through their suggestion that the worker see the Hotel Doctor.


Question 2: This is explicitly asking about vacancies in the relevant period, but question 1 should reveal any vacancies which the Hotel are trying to say did not exist.

Questions 3-5: These are to establish what is the employers’ policy on discretionary sick pay; whether they have adhered to it in the worker’s case; whether they have changed it very recently only after the worker complained; whether they have treated other staff better. It is not enough to ask what policy employers have. It is important to test how the policy is applied in practice. What does the Hotel normally do and has the disabled worker been treated less well than others? For this, see questions 1e and 1f to find out about the treatment of other staff generally; question 5 asks about Gwen Westgate, who we already know has been paid. 

In deciding whether reasonable employers would have given the worker paid sick leave (and also in looking at whether the Hotel were exceptionally unhelpful to the worker), it is relevant to look at what the Hotel normally does.

Question 6: Why didn’t the Hotel follow through their suggestion that the worker see the Hotel Doctor? This is relevant to the justifiability of their behaviour and the extent to which they made reasonable adjustments. See also question 1g for what they normally do, although even if the Hotel never normally uses its Doctor, there is still a case to answer as to why they made the suggestion and then didn’t see it through this time. The question as to what steps were taken can be asked on the Questionnaire, but questions as to why no action was seen through should be saved for cross-examination. 

Question 7: This may reveal a general level of intolerance for ill-health. However, it should not harm the worker’s case if the answer is “none”.
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   DENNIS’S QUESTIONNAIRE

DISCIPLINARY ACTION AND DISMISSAL FOR SICKNESS ABSENCE; ALLEGATIONS POOR WORK

	Questionnaire paragraph 2

1. The Claimant was employed as a porter for an exclusive block of flats from 1st June 2002 until his dismissal on 23rd March 2008. Until the warnings set out below, he had received no disciplinary warnings at all.


2. The Claimant worked alone on a Night Shift. During the day, two porters were always on duty. Therefore if one of them was absent, it was possible to cover their duties. However, if the Claimant was absent, agency staff had to be used. The Claimant was willing to work on day or night shifts.


3. In March 2007, the Claimant’s marriage broke down and he became severely depressed. His Doctor diagnosed him to be suffering Reactive Depression and prescribed tranquilisers and a period of Counseling. During this treatment period, however, the Claimant suffered bouts of severe depression when he was unable to leave the house or attend work. Until March 2007, the Claimant had an excellent attendance record.


4. In June 2007, the Respondents informed the Claimant that the level of his sickness was of real concern because of its impact on their operations and the cost and uncertainty of when he would be in work. The Claimant was given a first written warning and subjected to a period of close monitoring for the next three months, during which he was not allowed to take a holiday. 


5. In October 2007, the Claimant received a final written warning for his continuing absences.


6. In November 2007, the Claimant agreed to see the Company’s doctor. He has never seen or been informed of the Doctor’s report.


7. On 23rd March 2008, the Claimant was dismissed. He was told that even when he was at work, he was not performing his duties satisfactorily. This was the first time the Claimant had been told his work was unsatisfactory. 

8. On 25th March 2008, the Claimant sent an appeal against his dismissal and grievance regarding the monitoring and disciplinary action taken against him prior to his dismissal. His appeal and grievance were rejected.



	Questionnaire paragraph 6
1. With regard to the decision to give the Claimant a first written warning in June 2007, please state
a.     who decided to give the warning, on what date and for what reasons
b.     who else was consulted, on what date and what were their view


2. Please give the same information with regard to the following decisions:
a.     to impose 3 months monitoring and to refuse holiday entitlement in that period
b.     to give a final written warning in October 2007
c.     to require the Claimant to see the Company Doctor in November 2007
d.     to dismiss the Claimant


3. Please state the dates of the Claimant’s sickness absences since he started employment.


4. Please state on each occasion of the Claimant’s absence whether agency staff were employed and if so, the precise cost. If not, identify precisely who covered the work.


5. Please state the nature and cost of arrangements made when the Claimant is on holiday.


6. Please state the dates of absence (i) through sickness (ii) for other reasons including holidays, of each other member of staff from 1st March 2005 – date, giving
a.     start and finish date with the Company
b.     job title, shift  and location 
c.     whether they were covered by agency staff and if so, the cost

d.     if not, who covered them and any cost
e.     the dates and nature of any disciplinary warnings received related to their attendance 
f.     the dates when they were required to see the Company Doctor
g.    whether they had a disability 


7. With regard to the Claimant’s visit to the Company’s doctor, please state
a.     all communications with the doctor by the Company at all times regarding the Claimant, stating the date, content, persons involved and supplying copies if in writing
b.     please include the doctor’s report back to the Company and recommendations. 


9. Please state all respects in which the Claimant’s work was allegedly unsatisfactory which contributed to his dismissal, giving dates and nature of all examples.




10. Please state whether the Company considered if the Claimant could work day shifts, so that he was not working alone. If so, who considered the matter, when and why was the idea rejected.


11. In relation to the decision to reject the Claimant’s appeal and grievance, please state (i) who made the decision, when and for what reasons; (ii) who was consulted, when and what were their views.
Add any other appropriate common questions. See p36.




Comment on paragraph 2
Is the worker disabled?
Many claims under the DDA are brought by workers suffering some form of depression, but only a proportion of these succeed. Every part of the definition of disability can be a problem in this area. The adverse effects of the depression must be substantial and long-term. Short-term depression can be covered if the effects are likely to recur.

The normal day-to-day activity most likely to be affected by depression is memory or ability to concentrate, learn or understand. (DDA Sch 1 paragraph 4(1)(g).) If the worker is taking medication or prescribed counselling, the test is how s/he would feel if s/he were not having such treatment.

For more detail as to whether depression is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraph:

	9. 
The Claimant was directly discriminated against contrary to s3A(5) of the DDA 1995
(a)   in his dismissal
(b)   by failing to permit a greater level of disability-related absences
(c)   in the Respondent’s response to his sickness including subjecting him to warnings and monitoring.

10. 
Further or alternatively, the Respondent failed to make reasonable adjustments to his working conditions, eg 
           (a)   by placing him on day shifts where two porters were on duty 
           (b)   by allowing a greater level of disability-related absences
           (c)   by adopting a less stressful and more supportive approach towards his sickness.

11.     Further or alternatively, the Claimant was unfairly dismissed.




Comment on paragraph 6

Question 3 – It is necessary to ask the employer for this if the worker hasn’t kept his own record. The reason to go back to the start of employment in this case is because the worker had a good record prior to his disability. Otherwise you wouldn’t want to go so far back.

Question 4 is relevant because the employer’s reason for dismissal appears to be the cost of covering the worker’s absences.

Question 5 – the employer would have to pay for this anyway. It will always be more expensive to cover night staff who work alone.

Question 6 gives a lot of information. It will test generally how much other staff are absent; what arrangements are made to cover them and the cost; whether the company is always hostile and how common it is to get a medical report.

Question 7: in cross-examination, the employer can be asked why s/he didn’t show the worker the report and what action s/he took on the Doctor’s recommendations.

Question 9: this question could be left to cross-examination, but it may be a good idea to know the response in advance so that it can be tested in the preparation of the Claimant’s case.

Question 11: this question is usually appropriate where the Claimant has taken an unsuccessful grievance or appeal.

H





          PATRICK’S QUESTIONNAIRE

REDUNDANCY SELECTION, ATTENDANCE RECORD, FAILURE TO REDEPLOY

	Questionnaire paragraph 2

1. I was employed by a local authority as a clerical worker in the Housing Department since 2001. I have never had any disciplinary action.


2. In November 2008, the Council had to make 5 redundancies in the department. I received a letter informing me that I was selected for redundancy, having scored among the lowest against the redundancy selection criteria. I was never consulted. 


3. I telephoned Personnel to find out more about why I was selected. I was told this was due to poor scores against the criteria (i) attendance and (ii) performance and competence. I have never previously been criticised for poor performance.


4. Regarding my attendance, I was diagnosed with multiple sclerosis about 9 months previously. I have been absent for several weeks for diagnosis and treatment. Apart from that, my attendance record is good.


5. I was put into the redeployment pool along with the other selected employees. I was told to apply for any vacancies in which I was interested. I did apply for one post, but I was unsuccessful after interview. Personnel told me they had looked for other suitable vacancies for me but were unable to identify any. I was therefore dismissed.

6. I appealed against my dismissal on 29th January 2009, stating my grievance regarding the failure to appoint me to the post for which I applied. My appeal and grievance was unsuccessful.



	Questionnaire, paragraph 6

1.      Please state whether there was a decision in advance as to how many

clerical workers were to be made redundant (a) in my department 

and (b) elsewhere in the Council.  If so, when was the decision made, by

whom, and how many clerical workers were decided upon.

2.      Please state every selection criterion applied in choosing which clerical workers should be made redundant during this year, explaining in regard to each criterion ‑

a.    when it was formulated and by whom

b.    whether it was put in writing, and if so where and when

c.    how it was weighted as against other criteria

d.    its precise meaning and scope

e.    what factors were taken into account in the application of the criterion

f.     how the criterion was in fact assessed and by whom.

3.      Insofar as (i) attendance and (ii) performance and competence were selection criteria, please explain ‑

a.    what is meant by “attendance”

b.    what is meant by “performance and competence”, how it was measured, by whom and when.

4.      Please state in respect of every clerical worker employed by the Council in my department immediately prior to the redundancy dismissals ‑ 

a.    their commencement date with the Council

b.    how they met each of the selection criteria for redundancy

c.    every verbal or written warning, giving its date, the nature of the warning

and the nature of the offence

d.    the dates of their absences (including sickness, injury, holiday, authorised

and unauthorised absences) in the 3 years prior to the date of my redundancy, giving

the reason for each absence and whether authorised or not

e.    who assessed (i) their absence record and (ii) their performance and competence, and who else was consulted in each case

f.    who made the decision to select or not select them for redundancy and on

what date

g.    was anyone consulted with regard to the decision ? If so, who, when and what were their views?
h.    whether they were in fact selected for redundancy or they were retained and

why

i.    whether they were consulted concerning their ability to meet each criterion

or concerning their selection generally.  If so, please state when, by whom and

the content.

j.    if they were selected for redundancy, please state

(i) all alternative vacancies for which they applied

(ii) for which of those they were interviewed 

(iii) any job offers received and when 

k.    Whether they have a disability and if so, what it is.

(The above individuals may be referred to by initials, but please indicate which is myself.)

5.      In relation to the selection of myself, please state in addition to the

information requested above ‑

a.    who made the decision and when

b.    who was consulted, when, by whom and in what respect

c.    all factors relied on

d.    all documents relied on (please supply copies).

6.      With regard to the job for which I was interviewed but not appointed, please state

a.  how many people were interviewed

b.  who was offered the job and why

c.  why I was not offered the job

d.  what were the requirements of the job

e.  who conducted the interviews in each case

f.  who made the decision and when

g.  who was consulted and what were their views

h.  what (i) the interviewers and (ii) the decision-makers were told about my disability and when

i.  what account was taken of my disability in reaching the decision, if any.

7.      Please state all vacancies in the Council for clerical or unskilled manual workers in the period (3 months before the decision to make redundancies until 3 months after Patrick’s dismissal). In each case, please state the date the vacancy was filled and whether it was by an internal or external candidate; if internal, was that person themselves redundant ?

8.      Please state all staff appointed from outside into a clerical post with dates of appointment (in the same period).

9.      Please state with dates and persons involved, all efforts made by personnel to find me a post after my selection for redundancy.

10.      Please state who took the decision to reject my appeal and grievance and for what reasons.


11.      Please state who was consulted, when and what were their views.

Add any other appropriate common questions. See p36.



Comment on paragraph 2

Is the worker disabled?
Multiple sclerosis is now deemed a “disability” on diagnosis. 
Multiple sclerosis affects workers in a wide variety of ways. Symptoms vary in severity. They can come and go, and over time, can become more severe or change. 

The Multiple Sclerosis Society has a web-site on http://www.mssociety.org.uk/ and the MS Research Trust has a web-site on http://www.msresearchtrust.org.uk/
For ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraphs:

	7.  
I have been discriminated against contrary to s3A(5) of the DDA
(a)   in my selection for redundancy including giving me low scores for attendance
(b)   in the failure to redeploy me or make active efforts to seek redeployment on my behalf
(c)   in the failure to appoint me to the post for which I applied.


8.        Further or alternatively, my employer failed to make reasonable adjustments contrary to s4A eg by

           (a)   failing to adapt the redundancy selection criteria or to make allowances for my disability

           (b)   failing to redeploy me


9. 
Further or alternatively I was unfairly dismissed.



Comment on paragraph 6

Questions 1 – 5: These questions are usually relevant where the worker has been selected for redundancy as part of a mass redundancy exercise. Where the worker knows of the specific criteria or that s/he has been marked down on particular criteria (as here), then these criteria can be explored further (see question 3).


Questions 4j, 7 – 9: These questions are usually relevant where there is failure to find alternative employment. Question 6 is relevant where the worker has been rejected from a specific available post.

Questions 10-11: These questions are usually relevant where a grievance or appeal has failed.
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     TERRY’S QUESTIONNAIRE

FAILURE TO OBTAIN NECESSARY EQUIPMENT; ALLEGATION POOR PERFORMANCE; FAILURE TO FIND ALTERNATIVE EMPLOYMENT

	      Paragraph 2 Questionnaire


1. I started work for the Council in October 2006 in its Advice-Shop. In May 2007, I successfully applied for a post as junior Finance Assistant in the Council’s Cleaning Section. I started this on 26th May 2007. I received an excellent reference from the Advice Shop.


2. I am partially sighted. I cannot drive and my distance vision is poor. I have to hold books and papers very close to my face to read them. I need magnifying equipment for computer screens. When I was interviewed for the Finance post, I explained my disability and that I would need magnification equipment.


3. When I started on 26th May 2007, no magnification equipment was in place. When I mentioned the screen was too small, a 17-inch screen was installed about two weeks later. This was not much better. I was given a freestanding stand for my papers but it was unsuitable, because I had to keep twisting my head to look at the papers and then at the screen.


4. On 12th June 2007, I was called into a meeting with my managers, Joy Spleen and Nancy Butt. They were extremely critical of every aspect of my work performance. They also mentioned for the first time that I was subject to a new probation period, even though I had already served my probation on starting with the Council. I asked for a better stand but I was told this was unnecessary.


5. On 22nd June 2007, one of the Council’s Health and Safety Advisers did an assessment. She recommended a 21-inch screen or video card, and an anti-glare screen. I was never given either of these. She also recommended a more satisfactory document stand, but I did not receive this until some months later.


6. Meanwhile I had several further stressful meetings with Joy Spleen, who criticised my work. She was concerned with the cost of the modification equipment and kept asking if I really needed it. However, she did extend my probationary period because of the delay in the equipment arriving.


7. Eventually I had to contact my Disability Employment Adviser (DEA) to arrange for a Technical Assessment. The Assessment was done by a consultant found by the DEA). The Report dated 20th July 2007 recommended specific magnification software, which was not in fact installed and usable until 4th December 2007. I repeatedly asked Joy Spleen when it was coming. At one stage, she asked whether I really needed it and commented that I seemed to be able to read a book without glasses.



8. I was off sick due to stress from 12th December – 27th February 2008. On 5th March 2008, I received a letter from personnel, saying that my employment was terminated on grounds of probation on the advice of Joy Spleen. I did appeal, but I was unsuccessful.


9. On 22nd March 2008, I was interviewed for a vacancy as Administration Officer. I was told that I did well in the interview but was rejected because of a poor reference. No other interviews or vacancies were identified for me.

10. I took out a grievance on 5th April 2008 regarding the way I had been treated. My grievance was rejected. My grievance appeal was also rejected.




	Paragraph 6 Questionnaire

1. Does the Council accept that I have a disability under the Disability Discrimination Act 1995? If not, please state precisely why not.


2. With regard to my appointment to the junior Finance Assistant post, please state

a. did anyone else apply ?

b. if so, please state their relevant experience and qualifications

c. why was I appointed and each of the other applicants not appointed ?

d. who made the decision to appoint me and for what reasons ?

e. was the decision unanimous ? If not, please give details

f. was anyone else consulted over my appointment ? If so, please state who, when and what were their views

g. please state any reservations expressed by any panel member regarding my appointment.


3. What adjustments did the panel which interviewed me anticipate would need to be made for my disability? Please give full details.


4. Please list all steps taken by the panel and any other person prior to my starting in post to make any necessary adjustments.


5. Did the panel anticipate that I would be able to work at the same speed and with the same workload as a person who did not have my disability?


6. What are the Council’s rules (including procedures and decision-makers) regarding (a) the length of the initial probationary period for new starters, (b) whether there is any probationary period on transfer to a new job within the Council and its length, (c) in both cases, the criteria for extending the period and for how long.


7. State all occasions in the 3 years prior to the date of this Questionnaire where a probationary period has been formally imposed on an existing employee transferring to a new Department. In each case, please state

a. the job title and location of the post transferred from and the post transferred to

b. the worker’s start dates with the Council and in the new post

c. whether the worker served a probationary period on starting with the Council and for how long

d. whether the worker was ultimately confirmed in the new post and on what date, giving dates of any extensions of that probationary period

e. whether the worker had a disability.


8. With regard to the decision to place me on a new probation after my transfer, please state

a. who took the decision, on what date and for what reasons

b. who was consulted, on what date and what were their views.


9. With regard to the Health and Safety Assessment on 22nd June 2007, please state

a. who instructed the Assessment to be done and on what date 

b. after the Assessment, what steps were taken, when and by whom, to obtain (i) a 21-inch screen or video card, (ii) an anti-glare screen, (iii) a better stand

c. what were the projected costs 

d. why did  (i) and (ii) never arrive 

e. why the stand did not arrive for several months.


10. Following the DEA’s Consultant’s Report dated 20th July 2007, please state

a. when (i) Joy Spleen (ii) anyone else in the Council, if earlier, first saw the Report

b. all steps taken to obtain the equipment, with dates and persons involved, including all contacts with my DEA, written or verbal

c. the costings for the equipment.


11. Please state how long my predecessor held the post and whether they were doing the same duties as me. If not, how do they differ?


12. Please confirm in respect of (i) my predecessor (ii) my colleagues carrying out similar work to myself, whether their work is always 100% accurate.


13. What level of inputting errors, if any, is acceptable in the job held by myself and colleagues doing the same work?


14. Regarding the list of pay-roll errors compiled by Joy Spleen, please explain the nature of the error at point 9, as I cannot recall this incident.


15. Regarding point 10 on the list of payroll errors, please state

a. Were the ex-employees in fact unable to claim benefits 

b. Was any contact made by the DWP? If so, please provide dates, details and copies of any correspondence.


16. Please state

a. What was the accuracy target of all employees in the department 

b. With regard to every employee in the department over the last 3 years, did they or did they not achieve the target?
c. How was their performance against target monitored and recorded?
d. What action was taken, with details, against those not meeting target?
e. When did each person start with the department?
f. Were any of them disabled? If so, please provide details.
 

17. Please state the disciplinary records with dates, level of action and nature of offence, for each person in the department.






18. Please state

a. When Joy Spleen took the decision to recommend the termination of my employment and for what reasons

b. Who she consulted, when and what were their views

c. When Joy Spleen communicated that decision to personnel, and whether verbally or in writing (giving copies if in writing)

d. Why personnel decided to accept the recommendation

e. Whether personnel consulted anyone, when and what were their views.
 

19. Please state who decided to reject my appeal and for what reasons. Please state whether each person held the same view.


20. Please state with dates and full details all efforts made by Personnel or anyone else in the Council to find me alternative employment.


21. Please state all vacant posts in the Council from 1st November 2007 – 1st June 2008 with reference to

a. job title, location and grade

b. dates vacancy arose

c. dates vacancy filled.
 

22. With regard to the Administration Post for which I applied, please state

a. the reason I was rejected

b. who made the decision and when

c. who was consulted, when and what were their views

d. who else was short-listed, by reference to qualifications, experience and whether they have a disability

e. who was selected, on what date and for what reasons

f. please state who gave the reference for me, to whom and its full content. If in writing, please provide a copy.


23. With regard to my grievance dated 5th April 2008, please state (i) who took the decision to reject the grievance and for what reasons; (ii) who was consulted, when and what were their views; (iii) all steps taken to investigate with dates, persons spoken to and findings.

24. With regard to the rejection of my grievance appeal, please state (i) who took the decision to reject the grievance and for what reasons; (ii) who was consulted, when and what were their views; (iii) all steps taken to investigate with dates, persons spoken to and findings.

Add any other appropriate common questions. See p36.



Comment on paragraph 2

Is the worker disabled?
A worker registered with a local authority or certified by a consultant opthalmologist as blind or partially sighted is deemed disabled without the need to prove the stages of the definition. If the worker is not so registered or certified, s/he will need to follow the steps of the definition in the usual way.

A worker with a visual impairment needs to show there is a substantial adverse effect on his/her eyesight. The time taken for the worker to carry out activities such as reading or the way s/he does it, should also be taken into account. Unlike other impairments, the test is the worker’s eyesight when wearing any corrective glasses or lenses. (DDA Schedule 1 paragraph 6)

A partially sighted worker often appears to have better sight than in fact s/he has. The worker may be able to read fairly small print, but only very slowly, with inaccuracies and causing strain to his or her eyes and other parts of the body. Many workplace problems can arise because the employers refuse to believe that the worker really is disabled or has the need for adjusted equipment.

The web-site of the RNIB (Royal National Institute for the Blind) is on http://www.rnib.org.uk/

For more detail as to when visual impairment is covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraphs:

	11. 
I was discriminated against contrary to s3A(5) and/or s3B and/or s4A of the DDA 1995 in 

           a.   the imposition of a further probationary period 
           b.   the failure to obtain and install the necessary software in good time 
                 or at all
           c.   the termination of my employment
           d.   the failure to find me alternative employment

           e.   the failure to appoint me to the Administration Officer post

           f.   giving me a poor reference 

           g.   the general unsupportive and bullying approach.


12. 
Further or alternatively I was unfairly dismissed.




Comment on paragraph 6

Question 1: See comments at p38 on whether this question should be asked.


Question 2: These questions are designed to ascertain how willing the local managers, particularly Joy Spleen, were to appoint the worker. Joy Spleen may say that she knowingly and willingly appointed a disabled applicant, so why should she have resented this later? If the appointment was due to pressure from e.g. Personnel, or because of lack of any other suitable candidates, this may show she was reluctant to appoint the worker from the outset and resistant to making any necessary adjustments.


Questions 6-7: The worker believes that the Council’s probationary procedure only applies to new starters. These questions are to find out if he is correct and also what happens in practice. In this case, the worker was more vulnerable to dismissal because of being put onto a new probationary period – it removed the need for the Council to go through formal and staged capability / disciplinary procedures.


Questions 11-13, 16-17: This sort of question is appropriate where a worker suspects that s/he is being singled out for criticism or that higher targets are imposed on him or her than on others due to his or her disability.

Questions 14-15: These questions explore particular accusations made against the worker, allegedly justifying the termination of his employment.


Questions 20-21: In disability cases, there is quite a heavy onus on employers to actively seek out alternative employment. Also, since the worker was allegedly under-performing and at risk of dismissal at least from November, if not before, the Council should have started looking at vacancies from that date.


Questions 23-24: These questions will usually be suitable where a grievance has been rejected.
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     DAVID’S QUESTIONNAIRE

FAILURE TO MAKE REASONABLE ADJUSTMENTS INCLUDING PROVIDE SOFTWARE

	Questionnaire paragraph 2


1. I was employed as a Health Inspector by the local authority from January 2007. On my job application form, I noted that I had dyslexia. Before my interview, I telephoned personnel to ask for assistance with the written element of the interview. When I arrived I found no arrangements had been made. I had to wait over an hour for a clerical officer to be sent from another office.


2. During my interview I notified the panel of my disability and the implications. The interview panel included my new line manager, Denise Wise. After my appointment, I frequently asked Ms Wise, for appropriate IT support and in particular for voice-activated and text-reading software. I also gave her information from the British Dyslexia Association. However I did not receive any of this specialist software.

3. In May 2007, I raised with the Head of Department, Ben Pates, some concerns about the organisation of the departmental teams. I was instructed to put my concerns in writing, even though Mr Pates knew I had difficulties with my literacy.


4. In June 2007, my Disability Employment Adviser arranged for an assessment report which recommended a laptop. Mr Pates disputed the need for the equipment. He simply said he would arrange a further assessment once the new computer was installed in the department. The computer was installed in September 2007, but Mr Pates did not arrange an assessment.


5. In December 2007, after the intervention of my TU representative, a workplace assessment was made with a recommendation of IT equipment of at least 300 Mhz. However, no equipment was provided.


6. Eventually, in May 2008, I received a laptop on loan from the Department of Employment Disability Services. This was only 192 Mhz, but it still made a huge difference and my stress and sickness levels were greatly reduced.


7. In October 2008, the laptop started to go wrong, but Ms Wise would not arrange for it to be repaired. In the end I had to go to personnel to arrange repair. The engineer who repaired the laptop warned me that it would need updating as it would become increasingly unreliable.








8. I submitted a grievance in December 2008, regarding the general and ongoing difficulties in getting the correct equipment and having it maintained. I received an apology from the Head of Personnel, Claudia Salieri, and a commitment to address the issues including the provision of a new laptop. None of these commitments were met and to date I haven't received adequate equipment as recommended in the December 2007 workplace assessment. 




	Questionnaire paragraph 6
1. What steps were taken after my telephone call prior to my interview to arrange for assistance with the written element of the interview?


2. Please state any steps taken, with full details, dates and persons involved, by any member of my interview panel to explore what adjustments would be needed for me when I started in the post.


3. Please state all steps taken at any stage by Denise Wise, with full dates, details and persons involved, to explore or acquire specialist software for me.


4. Please explain why Denise Wise never obtained for me the voice-activated and text-reading software which I requested.


5. Please explain why Ben Pates did not obtain a laptop for me after it was recommended by my Disability Employment Adviser in June 2007.


6. Why did Ben Pates think that the laptop was not needed?


7. Please state with dates and details any steps taken by Ben Pates to arrange an assessment of my IT needs following the installation of the new computer.


8. With regard to the loaned laptop supplied in May 2008,
a. 
who decided that it should be supplied and when ?

b. who decided that I would be loaned a laptop rather than be supplied with a new one and for what reasons ?

c. why was I supplied with a laptop of only 192 Mhz ? Whose decision was this?

d. 
who was consulted on these matters; when and what were their views.


9. Please state all steps taken by Claudia Salieri, with dates and details, following my grievance to address the issues and secure a new laptop.


10. Please state why I have still not been supplied with a new laptop. Please state whose decision this is and who was consulted, with their views.


11. Please state whether IT support, provision and maintenance is provided in-house or whether it is contracted out. If it is contracted out, please provide full details of who is responsible, for what tasks and what operating procedures exist.


12. Please state all persons employed in the Council’s IT department during the year 2008 by reference to job title and remit.






13. Please state the number of (i) word processors and (ii) laptops owned by the Council as at October 2008. If different, please state the number loaned or hired. 

Add any other appropriate common questions. See p36.




Comment on paragraph 2
Is the worker disabled?
See comments attached to Sylvia’s questionnaire (p45).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the Questionnaire and add the following paragraph:

	9. 
I have been discriminated against contrary to s4A of the DDA 1995 in the continuing failure to make reasonable adjustments for my dyslexia including the failure to obtain and repair the appropriate software, and in the requirements that I put things in writing without assistance.


Comment on paragraph 6

Questions 11-12: This is partly to establish who would be responsible – or at least who could be called upon – to resolve the worker’s IT needs.

Question 13: It is likely the Council will own a large number of word processors and laptops. This shows their large resources and raises the question why a more appropriate laptop could not be bought or loaned to the worker.

Questions 1-10: It is a tactical decision how much to ask in the questionnaire and how much to save for cross-examination regarding what steps were taken to make reasonable adjustments. (See p37.) Here, the following questions have been saved for cross-examination:

1) Why did the Complainant find no steps had been taken on her arrival at the interview? 

2) Why was it necessary for the worker to put her concerns about departmental organisation in writing?
3) Didn’t Ben Pates appreciate this would make it harder for her to raise such concerns, having regard to her disability?
4) Why wouldn’t Denise Wise arrange for the loaned laptop to be repaired?
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 FREDDIE’S QUESTIONNAIRE

ENFORCED TRANSFER; ISOLATION AND HARASSMENT; REJECTION OF GRIEVANCE 

	Questionnaire paragraph 2


1. I work as a technician in the science laboratories of Yelland Further Education College. I have been employed there since 2008. I have always had a severe stammer.


2. Since about June 2008, I have been subjected to harassment by two other technicians, Len Bowers and Ron Woodgate, due to my disability. Mr Bowers and Mr Woodgate frequently make fun of my stammer. For example (cite dates and details of remarks made.)


3. My supervisor and other colleagues do not make comments of this nature, but nevertheless they treat me differently from everyone else and I tend to be isolated and excluded. For example
a. 
on most mornings when I come into work, I am not greeted by my colleagues unless I initiate the greeting. They also do not chat to me during the day as they chat to each other.
b. 
I am not told about pending changes in work arrangements. Usually the first time I find out is when a written instruction is circulated. 

c. 
in October 2008, my supervisor called in each of my colleagues separately for meetings of approximately half an hour to explain a reorganisation of the departments within the College. My supervisor simply left me a note.
d. 
 I was not invited to Ellen Smith’s leaving party after work on 16th November 2008 until 4 p.m. on that day. My colleagues had already been invited as they brought in clothes to work to change into.


4. On 20th November 2008, I took out a grievance regarding the harassment by Len Bowers and Ron Woodgate and my general isolation within the department. My grievance was heard by the Head of my Department. On 10th December 2008, I was told that my grievance was unproven. However, as I was obviously unhappy in the department, I would be transferred to another department in the College.

5. I took out a further grievance dated 18th December 2008 but my transfer was confirmed.




	Questionnaire paragraph 6

1. 
Please state clearly and in detail which parts of paragraph 2 are admitted and which are denied.


2. 
Please state all steps taken to investigate my allegations including all meetings and interviews with dates and persons involved.

3. 
In relation to every member of staff spoken to as part of the investigation into my grievance, please state


a. 
 their name


b.
who spoke to them and on what date(s) and time(s)


c.
whether anyone else was present


d.
what they were told about the allegations


e.
what they were asked and what they responded


f.
whether statements were made and their dates. (If so, please supply copies.)

4. 
Please state fully every finding of the Respondents as a result of the investigation, indicating who made each finding and on what basis and on what date.

6. If any of my allegations were disbelieved, please state which and give reasons.


7. Please explain in what respects the College’s findings were inconclusive and in each case, the reason why.


8. Was any action taken against my supervisor or any of my colleagues or advice given to them following the investigation? If so, please specify.


9. Please state when Len Bowers and Ron Woodgate were first informed of my allegations and by whom.


10. Please state all warnings or other disciplinary action taken against Len Bowers or Ron Woodgate at any stage in their employment including any informal counselling, giving in each case


a. 
its date


b. 
the level of warning


c. 
who decided upon it

d. the offence to which it related.


10. Please state all grievances, formal or informal, taken against Len Bowers or Ron Woodgate by any member of staff during their employment, in each case giving (a) the date (b) the nature of the grievance (c) the race and gender of the worker complaining and whether s/he had a disability (d) the outcome of the grievance.






11. Please state whether any other allegations of harassment or discrimination on any ground have been made against the College by any employee in the last 6 years, formally or informally. If so, please state (a) the date (b) the name of the alleged perpetrator (c) whether the perpetrator was disciplined (d) the job title and location of the employee making the allegation and (e) whether s/he remained with the Council. If not, when did s/he leave and why. (Please also give details if s/he was transferred to another job within the College.)


12. Please state the date and time when my supervisor held a meeting with each of my colleagues in October 2008 to explain pending work changes. Why did she not hold a similar meeting with me?


13. Please state when each of my colleagues were invited to Ellen Smith’s leaving party on 16th November 2008.


14. Please explain why I was not invited until 4 p.m. on 16th November 2008.


15. Please state with regard to the decision to transfer me following the outcome of my grievance, please state

a. who made the decision, when and for what reasons

b. who was consulted, when and what were their views.


16. Please state with regard to the rejection of my grievance dated 18th December 2008 concerning my transfer, (i) who made the decision and the reasons, (ii) who was consulted, when and what were their views.


17. What training on disability discrimination has been given to (i) managers (ii) supervisors (iii) workers in the department to which I have been transferred? Please give dates and details.


18. What have (i) the managers (ii) the supervisors (iii) other staff in my new department been told, and by whom, regarding (a) my work record (b) the reason for my transfer (c) the subject of my grievance and findings?


Add any other appropriate common questions. See p36.




Comment on paragraph 2

Is the worker disabled?
A worker with a stammer may or may not fall within the definition of disability under the DDA.  A stammer does affect one of the listed normal day-to-day activities in DDA Schedule 1 paragraph 4(1) ie speech (paragraph 4(1)(f)). However, to be covered by the DDA, the adverse effect must be substantial. 
The severity of the worker’s stammer may increase under stress. This is a relevant factor to take into account. 

A useful web-site is that of the British Stammering Association on http://www.stammering.org/ 

Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the questionnaire and add the following:

	6. I was discriminated against contrary to s3B and/or s3A(5) and/or s4A of the DDA 1995

a. in the harassment by Len Bowers and Ron Woodgate

b. in my isolation and exclusion by the department generally

c. in the rejection of my grievance

d. in my enforced transfer 

e. in the general failure to make reasonable adjustments to prevent or remedy any harassment to which I may be subjected.

7.   Further, I was victimised contrary to s55 as a result of taking out my grievance in my enforced transfer.




Comment on paragraph 6

As with sexual harassment cases, questionnaires on disability harassment often contain questions falling into 3 main categories:

(i) whether the employers accept the acts of harassment happened and if not, what is their version

(ii) what happened in any investigation which took place

(iii) the record of the alleged harasser


Sometimes the worker is victimised as a result of making the complaint, eg by an enforced transfer, or by disciplinary action or dismissal on some pretext, eg poor performance. If so, questions should also ask what is the reason for the transfer, dismissal or disciplinary action and ask for any allegations of poor performance or misconduct to be specified with details.

Question 1. Strictly speaking this is a superfluous question as the standard form itself requires this information. However, in a case where the allegations of harassment are set out in full in paragraph 2, it is important to know precisely which allegations are accepted or denied by the perpetrator.

Questions 2 - 10. These questions will be appropriate in most cases where the employers have carried out an investigation against a particular named perpetrator.

Question 10. This is a standard question where there is a named perpetrator, to see whether there have been previous allegations against him of a similar kind, explicitly or perhaps in a disguised way.

Question 11. This is another standard question. It is a matter of judgement for how many years the employer is asked to provide statistics. This question not only elicits any previous complaints against the particular perpetrator, but will also show what approach the employer normally takes to such allegations, eg are the allegations usually not upheld. What then happens to the worker? It is likely that any inadequacies in the handling of complaints about disability discrimination would also be reflected in the handling of complaints about other types of discrimination.

Question 16. This is a fairly standard question where a grievance is rejected.

As with other discrimination, harassment can sometimes be carried out on more than one unlawful ground at the same time. If you have a sexual harassment case, there are additional appropriate questions. (See Central London Law Centre’s companion SDA Questionnaire Guide, bibliography p105.)

L






        LISA’S QUESTIONNAIRE

ENFORCED TRANSFER; ISOLATION; DISCIPLINARY 

	Questionnaire paragraph 2

1. I am profoundly deaf. My first language is British Sign Language. I do have speech and can speak quite clearly. However, due to inadequacies in the nature of past education of the profoundly deaf, many deaf people cannot read or write well. I am able to read and understand very simple English, but need assistance with anything beyond this.


2. Until the enforced transfer set out below, I worked in the post room of a large solicitors’ firm for 15 years.


3. In September 2008, I was absent for 4 weeks on holiday. While I was away, my job was covered by a temp. On my return, I was told by my supervisor, Warren Williams, that I had to go to another department (filing) for 1 month. A few days later, Mr Williams told me the move was permanent. I was shocked. No one consulted me or explained the reason.


4. My new supervisor was Paul Tailor. For the 1st month I was there, he did not communicate with me. I believe he was uncomfortable that I was deaf and did not know how to communicate with me. For an entire month, I was simply ignored by everyone in the department. No one made an attempt to explain what I should be doing.


5. On 8th November 2008, I had a hospital appointment for a routine check up. On my arrival at work afterwards, Mr Tailor gestured sharply towards me to come to him. He did not communicate in any other way than this angry gesture. He led me to the office of the Staff Partner, Charlie Holland.


6. Mr Holland was very angry when I went in. His lips were moving, but I could not read anything he was saying. He and Mr Tailor looked very angry. I felt frightened. After shouting at me for a while, Mr Holland gave me a piece of paper and said very clearly that it was a verbal warning and I would be monitored for 3 months.


7. I was very upset. I had not been told anything about making mistakes. I had not been given any help or training in the department. I was very stressed and I had to go home. I have been unable to work since due to severe stress.


8. I am too frightened to take out a grievance because I believe I will be subjected to further harassment as a result.



	Questionnaire paragraph 6
1. With regard to the decision to move me temporarily to the filing department, please state
a. 
who made the decision, on what date and for what reasons

b. 
who was consulted, when and what were their views.


2. With regard to the decision to move me permanently to the filing department, please state
a. 
who made the decision, on what date and for what reasons

b. who was consulted, when and what were their views.


3. Please state with regard to the person who has taken over my duties in the post room
a.
when they started with the firm and what posts they have held prior to moving into the post room
b. 
the date they started working in the post room
c. 
who made the decision to offer them the permanent post, on what date and for what reasons
d. 
who was consulted, when and what were their views
e. 
the date they were offered the permanent post.


4. Who was I replacing in the filing department and when did they leave?


5. With regard to the verbal warning, please state
a. 
who decided to call me to a disciplinary hearing, when and for what reasons
b.
who else was consulted, when and what were their views 
c. 
who decided to give me a verbal warning and for what reasons 
d. 
who was consulted and what were their views.


6. Please provide details of your disciplinary procedure.


Add any other appropriate common questions. See p36.




Comment on paragraph 2
Is the worker disabled?
A worker who is profoundly deaf clearly suffers an impairment which has substantial adverse effects on his or her day-to-day activities. A worker with less severe hearing difficulties may or may not be covered.

The Royal National Institute for the Deaf [RNID] has a web-site on http://www.rnid.org.uk/

For more detail as to when hearing impairments are covered by the legal definition and ideas for reasonable adjustments, see Proving disability and reasonable adjustments: A worker’s guide to evidence under the DDA by Tamara Lewis, (bibliography p105).
Model Tribunal Claim
See p43 regarding drafting of a tribunal claim. Use the wording in paragraph 2 of the questionnaire and add the following:

	9.
I believe that I have been discriminated against contrary to s3A(5) and/or harassed contrary to s3B of the Disability Discrimination Act 1995
a. in the decision to move me to another department

b. by my treatment in the new department

c. by giving me a verbal warning 

d. in the conduct of the disciplinary hearing including shouting at me and the failure to provide an interpreter/signer.

9. Further or alternatively, my employer failed to make reasonable adjustments under s4A
a.       by the failure to communicate with me and/or use a signer at the disciplinary or regarding my move or generally
b.   by failing to let me remain in the post room where I had worked successfully for 15 years.




Comment on paragraph 6

Questions 1 – 2: a question to be explored more in cross-examination is to what extent Paul Tailor was consulted about the move and whether Paul Tailor objected.

Question 4: a question to be explored in cross-examination is why the worker’s replacement in the post room could not have been sent to the filing room instead (although this could also be asked in the questionnaire). Also, why didn’t they consult with the worker at all regarding the move.


Question 6: you can ask in cross-examination why no interpreter was provided for the disciplinary hearing.
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