Transfer of Undertakings (Protection of Employment) Regulations (TUPE 2006)
Part 1- What is the TUPE 2006? What is its purpose?
The Tupe legislation was enacted to give effect to a European directive, the Acquired Rights Directive. The aim of the Regulations is to protect the position of employees where a business, or undertaking is transferred or sold (in whole or in part). As such the legislation will protect the terms and conditions of the employment contract that the worker was under prior to transfer, and also establishes rules by which a transfer will take place.
Part 2- Where does TUPE apply?
TUPE applies to all relevant transfers by virtue of Regulation 3 (below). In effect TUPE will act to transfer all rights, obligations and liabilities of the employees from the current employer to the new one.
Regulation 3(1) of TUPE states that it shall apply to “a transfer of an undertaking, business or part of an undertaking or business situated immediately before the transfer in the United Kingdom”. Stated simply it applies to any transfer of a business situated in the UK prior to transfer.
The extent to which the regulations applied outside of the UK was considered in the case of Holis Metal Industries LTD v GMB. Here a blind company was transferred in part to an Isreali company. The employees refused to relocate and were made redundant. They argued that they were unfairly dismissed as they had not been fully informed of the transfer. The Employment Appeal Tribunal held that because the company was situated in the UK prior to transfer, the TUPE Regulations would therefore still apply.
Part 3- What is a TUPE transfer? The application of the Regulations.
A relevant transfer, under the Transfer of Undertakings (Protection of Employment) Regulations 2006 can occur according to:
· Regulation 3(1) (a): Where a business, undertaking or part of a business is transferred to another. The undertaking must be an economic identity which retains its identity.

· Regulation 3(1) (b): Applies to “service provision changes”. This would apply where a business engages a contractor to carry out work, or reassigns a contract to another, or cancels a contract and carries it out themselves.

Where a relevant transfer takes place the employees will transfer on the same terms and conditions, along with the undertaking.

Regulation 3(1) (a): Standard Transfers

In order for the regulation to apply the Tribunal will use the “economic entity” test. Economic entity is defined in Regulation 3(2) as “an organised grouping of resources which has the objective of pursuing an economic activity”. This is a wide ranging definition and many businesses would fall under it.

Note however that companies transferred by share takeovers will not attract the protection of TUPE. Regulation 3(1) (a) states that a transfer must be from one person to another. Share purchase takeovers means the management will change but the same company still exists; nothing besides shares has been transferred.

Regulation 3(1) (b)

This extended definition of a “service provision change” was newly incorporated by the TUPE 2006 and applies to certain types of transfer. It affords greater protection to workers that may otherwise lose out where a contract is awarded elsewhere.

The regulation defines 3 scenarios in which it applies:

· Contracting work out,
· re-contracting work and
· cancelling contracts to carry out work in-house.
In order to qualify as a “service provision change” under Regulation 3(1) (b) there must be
 “an organised grouping of employees….which has as its principal purpose the carrying out of the activities concerned on behalf of the client”.
Put simply it is required that the business transferring the service provision must have had in place at the transfer a workforce that carried out those duties.
It is worth noting here that labour-intensive activities that are subject to re-tendering are especially susceptible under Regulation 3(1) (b). This was demonstrated in Roydon v Barnetts Solicitors. The case concerned a contract for conveyancing won from Britannia Building Society by Barnetts. It was held that Lees Lloyd Whitley, the previous contractor, had staff that should have transferred by virtue of Regulation 3(1) (b).  Staff who had previously spent a majority of their time working the contracts were considered to be unfairly dismissed.
This regulation will apply where a contract has been re-tendered, and also where a contract is broken down into a number pieces, each of which is awarded to a subsequent contractor per Kimberley Group Housing v Hambley. Note however the Employment Appeal Tribunal in Clearsprings Management Limited v Ankers held that a contract that was broken down and awarded to 3 separate bodies was too “fragmented” for a service provision change to have taken place.
Exceptions to “service provision changes”

The service provision change will not apply to a

· “single specific event or task of short term duration” per Regulation 3 (3)(a)(ii)

·  or the supply of goods, wholly or mainly, for the clients use. Per Regulation 3(3)(b)

Public Administration Transfers
Administrative reorganisations between public administrative bodies do not fall under the relevant transfer provisions and therefore do not attract TUPE protection. However protection is afforded to workers by way of the Cabinet Office internal regulations found in Staff Transfers in the Public Sector. For a recent demonstration of this exception see Adult Learning v Beloff.
Part 4 – Should I be made aware of the transfer?

Obligation to inform
TUPE Regulation 13 establishes the circumstances and rules surrounding the provision of information and consultation in relation to a transfer.

Regulation 13(2) states that “Long enough before a relevant transfer” employees affected by the transfer should be informed of:

a) the transfer, the likely date and the reasons for the transfer


b) the legal, economic and social implications of that transfer


c) measures connected with the transfer that will affect the employees, or if there are no measures that fact.


d) if the transferor is providing the information, he must inform employees of any measures that are likely to be taken by the transferee

However this Regulation was held to only apply pre-transfer in UCATT v Amicus, whereby council employees claimed that they were entitled to information regarding measures post-transfer.

It is worth noting that an employer did successfully avoid the obligations of Regulation 13. In Royal Mail Group v Communication Workers Group the Royal Mail argued that they believed the TUPE did not apply to the transfer, and as a result failed to inform the employees properly due to this. The EAT held that there was no duty to provide accurate information, just information that they though to be true. 

Regulation 13 (3) provides that “appropriate representatives” must be informed, and these are described as either the recognised trade union or representatives elected by the affected workers. The measures for holding elections can be found in Regulation 14. Included here are obligations to ensure a fair election, ensure that all affected workers are acceptably represented and determining the amount of representatives that is suitable.

Obligation to consult
The obligation of consultation is only triggered where the employer is intending to carry out measures in the manner described in Regulation 13(2) (c), measures that may affect the workers. If this is the case Regulation 13(6) imposes that agreement should be sought with the workers representatives.  The statute clearly adopts a conciliatory approach. Regulation 14(7) (a) states that the employer must consider the representations made by the employees’ representative whilst (b) ensures the employer must respond. If the representations are rejected reasons must be given.

Part 5 - Dismissals and Redundancy under TUPE?
Objections to a transfer  

An employee, under Regulation 4(7) of TUPE, may object to a transfer. This could be the result of a number of factors, such as where the employee would not work for the new employer, or where the worker has arranged other means of employment rather than continue post-transfer. This regulation acts to prevent the automatic transfer laid out in regulation 4 (1).

Clearly the option of objecting to the transfer is left with the worker. However exercising this right severs any liability of the transferee. Regulation 4(8) states that objection “shall operate so as to terminate his contract of employment with the transferor but he shall not be treated, for any purpose, as having been dismissed by the transferor”. As such there would be no form of redress for the employee if they exercise this right of their own free will. As such this provision should be used with caution.

Substantial change in working conditions to material detriment
TUPE 2006 provides a fundamental right to the worker to object to a transfer in Regulation 4(9). It is stated that where there is a “substantial change in working conditions to the material detriment of a person whose contract of employment is or would be transferred” that worker may treat the contract as terminated and therefore dismissed by their employer. This Regulation incorporates the European case of Merckx and Neuhuys v Ford Motors Belgium SA, whereby two car salesmen felt the transfer of their contract would not offer the same earning potential as that available prior to the transfer. 

There is little case law regarding this new provision, and as yet its scope remains unclear. However it would appear that any substantial change that results in material detriment may give rise to a dismissal action under Regulation 4(9). 

Redundancy
Redundancy will usually be permitted under TUPE as an employer can successfully argue that redundancy will fall under an “economic, technical or organisational” exception outlined below. 

However the employer must still ensure that the redundancy conforms to other employment legislation.

Part 6- Can a new employer make variations to the employment contract following a transfer?
The Employment Contract

Regulation 4(1) states that a relevant transfer as outlined above will not operate to terminate the contract but will take effect as if the transferee had entered into the contract. Therefore the employment contract in place at the time of the transfer will be considered as a contract between the employee and the new employer. This principle is effectively demonstrated in Alemo-Herron v Parkwood, where a transferee was bound by a contract entered into by the transferor with its employees.

All “rights, powers, duties and liabilities… shall be transferred…to the transferee” Regulation 4(2) (a). Any act or omission by the transferor prior to the transfer shall be deemed as an act or omission of the transferee, Regulation 4(2) (b). As an employee this means that following a transfer you will enjoy all the rights, duties and liabilities under your employment contract as you did prior to the transfer. This applies to any liability of the transferor also. For example in Perry Motor Sales v Lindley, the transferee was held responsible for the constructive dismissal of an employee by the transferor.

Variations to the Contract

TUPE protects the worker by ensuring that the transfer does not disadvantage them in any way, and it does this by preventing variations to the employment contract. 

Regulation 4(4) (a) renders all variations void if the sole or principal reason is in connection with the transfer itself. Additionally any variation will be void where it is connected with the transfer but does not amount to an “economic, technical or organisational (ETO) reason entailing changes in the workforce” Regulation 4(4) (b). 

The ETO exception is not expressly defined in the regulations. However the Courts have maintained there must be a change in the numbers of employees or in the employees function to constitute an ETO. Any variation falling within the above definitions which can not shown to be justified under the ETO exemption to the automatic unfairness rule will be considered as automatically unfair for the purpose of dismissal. 
Regulation 4(5) extends the logic of the previous regulation permitting variations that are connected with the transfer but is a legitimate ETO reason or those that are entirely unconnected with the transfer. It is the employer who must prove that the variation qualifies as an ETO, and this could prove difficult. If the variation falls within this section dismissal may be fair provided the employer can show that the unfair dismissal rules have been observed and that the employer acted reasonably.

Although some variations are permitted, it is worth noting that the aim of the TUPE Regulation is to protect the position of the worker following a relevant transfer. The fact that the ETO exception is not defined allows the courts a high degree of discretion in its interpretation. For example in Power v Regent Security Services Limited the Court held that a contractual variation that favoured the employee, negotiated post transfer, was in fact enforceable. In this case it related to negotiating the retirement age to 65 post transfer whereas previously it was 60.

Part 7- Remedies for a breach of TUPE
Complaints can be made to an employment tribunal where an employer has breached the rights or obligations under TUPE

a) Employees; an employee can bring a complaint where they have been dismissed or resigned due to the consequences of the transfer (Part 5 above). An employee may also complain if they have not been informed sufficiently other than by a trade union or representative. Any complaints must be brought within 3 months of the dismissal

b) Representatives; a representative can bring a complaint if the employer fails to fulfil the information and consultation obligations (Part 4 above). They may also complain where they have suffered detriment or been dismissed by the employer or where they have been refused reasonable time off. All complaints must be brought within 3 months.
Awards made by the Tribunal

a) Unfair Dismissal; the Tribunal may reinstate the worker and/or make a compensation award.

b) Detriment Award; a compensation award may me made. The amount will fall to the Tribunal to decide taking account of what is “just and equitable” regarding the loss suffered. Essentially the Tribunal will seek to restore the worker to the position they would be in prior to the dismissal.

c) Information and Consultation Award; the defendant in these complaints could be either the transferor or the new employer, depending on the circumstances. The employee must decide which, or whether to include both. The Tribunal will divide the compensation between the two where an action is against both. The maximum award will be thirteen weeks pay.
Further Sources of Information Regarding TUPE
The Department for Business, Enterprise and Regulatory Reform; www.berr.gov.uk
Government Information; DirectGov www.direct.gov.uk/en/Employment/Employees
Advisory, Conciliatory and Arbitration Service; www.acas.org.uk
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