Employment Contract Factsheet

Part 1- Introduction

The employment contract is an agreement between an employer and employee that is enforceable in law. The contract is the document that governs the rights, duties and obligations that both parties owe to one another. This agreement will govern working hours, pay, health and safety, duration of employment amongst others.

The employment contract may be either oral or written. Oral contracts are frequent with some aspects of the employment contract being verbally agreed and others written. A downside of oral contracts is that it is difficult to establish what was agreed verbally at a later date. As a result the written contract is the preferred form of employment contract. 

Part 2- Written Particulars
An employee is entitled to a written statement of the terms and conditions of employment by virtue of the Employment Rights Act 1996. This is referred to as the “written statement of employment particulars”. 

Section 1(1) states that “the employer shall give to the employee a written statement of particulars of employment” whilst s1 (2) gives a time limit of “not later than two months after the beginning of the employment”.
Section 1 provides an extensive list of information to be provided. Section 1(2) states that the information may be given in instalments. This provision is subject to s2 (4) which outlines the information that must be given one document, known as the “principal statement”. These will be outlined below.

Principal Statement
Must include;

Section 1(3)

(a) names of employer and employee 

(b) date employment begins 

(c) date on which employees continuous employment began.

Section 1(4)

(a) scale of pay or method for calculating 

(b) intervals for payment 

(c) terms and conditions relating to hours of work.

(d)(i) entitlement to holidays, including public holidays, and holiday pay, specific enough to calculate.

(f) the title of the job or brief description of role
(h) the place of work, or places permitted to work, and address of employer.

Other Terms and Conditions in the Written Particulars
The employee must additionally be informed of various other relevant information regarding the contract including;
Terms relating to incapacity and provision of sick pay and pensions (s1 (4) (d) (ii) and (iii))

Length of notice to be given by employer and employee (s1 (4) (e)) although note that the length of employment acquires certain statutory time requirements.

If employment is not permanent, its duration (s1 (4) (g))

Collective Agreements that may affect the employment (s1 (4) (j))

If employee is to work outside the UK, the length of the period, the currency in which payment will be made, additional payments or benefits and terms and condition relating to his return to the UK (s1(4)(k))
Section 3(1) (a) states that a written statement should also contain “any disciplinary rules applicable to the employee or referring the employee to the provisions of a document specifying such rules” whilst s3 (1) (aa) requires any disciplinary procedure relating to the employee to be included or referred to. 

It must be made clear that the written particulars described in Section 1 of the Employment Rights Act 1996 may not form the actual employment contract. The particulars are viewed as strong evidence indicating the terms and conditions of the contract, but the contract itself may be contained in a completely separate document. In practice it is likely that terms and conditions not required in the particulars will be found in another document such as an employee’s handbook. These will be referred to in the employment contract and incorporated this way.
Failure to provide written particulars
Where an employer either fails to provide written particulars or where the ones provided are insufficient the employee is entitled to refer his or her case to an employment tribunal by virtue of Section 11. The tribunal will then decide which particulars should have been included in the statement. The employee must have been employed for two months. Where the employment has ceased the reference must be made within three months of the termination date.
The tribunal can not usually award any compensation unless the employee is bringing is a claim for unfair dismissal. In that case 2-4 weeks gross pay can be awarded.

It is autiomatically unfair for an employee to be dismissed for having requested a S1 statement.

Part 3- The Terms of the Employment Contract

Express Terms

These are any term that is so important to the contract that they are included in full within it. Any term that is significant to the contract will be expressly written and must be clear and unambiguous.
Implied Terms
These are terms that are not included in the contract but that the court feels reflects the true intention of the parties had they contemplated it. The court will address whether a term may be implied where the contract is silent on a particular issue. If the Court feels a term would accurately reflect the intention of the parties then that term may be implied O'Brien v Associated Fire Alarms Ltd [1969].
The Court may use the “officious bystander” test to imply a term into an employment contract Shirlaw v Southern Foundries (1926) Ltd [1939]. This test applies where in striking an agreement, if a bystander was to suggest a term, both parties would consider that term to be so obvious as to not need an express inclusion.

Terms have been implied by the court relating to a wide range of work related issues including a duty to follow the correct grievance procedure Lakshmi v Mid Cheshire Hospital NHS Trust (2008). There was also an implied term of trust and confidence in Takacs v Barclays Services Ltd (2006) which prevented the employer from frustrating the employee in reaching sales targets. In Tesco Stores Ltd v Pook (2003) it was held that the employee had breached an implied fiduciary duty by defrauding his employers and this prevented him from exercising his share options.
Clearly the court has a wide degree of discretion whilst implying terms into the contract. It is limited only by the requirement that the term be both obvious and precise and unambiguous.

Imposed Terms
The above terms are implied by the courts as being terms that both parties would have intended to include. However there are also terms that the courts have historically imposed. These are terms that are essential in representing the rights and obligations of both parties to the employment relationship. It is impossible to give an exhaustive list, similarly with implied terms, as these are constantly evolving in the courts. However it would be prudent to give some illustrative examples.

Obligations Imposed On The Employee
These may include a duty of service, reasonable skill and competence, fidelity, loyalty and good faith, and reasonable care. These duties have been established in case law, however the list is not exhaustive and any duties imposed will be determined by an employment tribunal depending on the specific circumstances.
Obligations Imposed On The Employer
These may include a duty to provide payment, to provide work, a duty of trust, reasonableness and good faith and also health and safety. These duties have been established in case law, however the list is not exhaustive and any duties imposed will be determined by an employment tribunal depending on the specific circumstances.

Statutory Rights
There are various rights implied by statute. The main statutes that will apply to the employment contract are the Equal Pay Act 1970 ensuring equal pay for equal work, and the Patents Act 1977 and the Copyright, Designs and Patents Act 1988, both of which dictate that any creative works or designs created during the course of employment will belong to the employer. 

Statutory Limitations

There are various statutes that limit any terms or conditions that could be considered to be discriminatory in nature. There is a plethora of statutes relating to discrimination including sex, race, age, sexual orientation, religion inter alia. 

Part 4- Illegal Contracts
Section 230 (1) of the Employment Rights Act states ““employee” means an individual who has entered into or works under (or, where the employment has ceased, worked under) a contract of employment.” 

Furthermore Section (3) states “worker” means an individual who has entered into or works under (or, where the employment has ceased, worked under)
(a) a contract of employment 
(b) any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual.
The definition of who is a worker is especially important regarding the employers responsibilities to that person.
If a worker is considered self-employed the employer limits their obligations. There can be no claim for unfair dismissal and very few sources of redress for the worker. Redundancy payments may also be affected. As a result there is a large body of case law where the courts have sought to distinguish between those self-employed and employees.
The courts have established a number of tests to determine whether a worker is an employee and a few of these can be outlined. 
A worker must be sufficiently integrated into the organisation to qualify as an employee (Stevenson Jordan v McDonald (1952)t. 

The degree of control exercised by the employer would be the determining factor  (Narich Property Ltd v Commissioner of Pay Roll Tax 1984) .

No single factor that indicates whether a worker is an employee; all relevant factors should be considered  (O’Kelly v Trust House Fort 1984). 
In both Airfix Footwear v Cope and Nethermere v Taverna it was the 
Mutuality of obligation – If an employer agrees to provide work on a regular basis, and the worker must do the work provided he will be an employee.The following cases establish the boundaries of this test:
Carmichael v National Power Ltd (1999); here there was an agreement between two tour guides and National Power. It was stated that the work would be “casual as required”. The court examined the relationship and found it insufficient to amount to a “mutuality of obligations”. National Grid had not promised to provide work and the guides were under no duty to carry it out.

The courts have used this approach to look beyond arrangements whereby a worker is classed as self-employed purely to circumvent the employers’ obligations if the worker was an employee which is really the case.
In Consistent Group Ltd v Kalwak (2008) the workers were classed as self-employed. They later sought to join a trade union and were dismissed. The court held that this position was nothing more than a “sham” and the workers were in fact employees.
Similarly, Protectacoat Firthglow Ltd v Szilagyi (2009) required workers to form partnerships and work under the pretence of being self-employed. The court looked past the documents relating to the partnership, which they held as a “sham”, to the true relationship. The worker was held to be an employee.
Part 5- Varying the Employment Contract

The employment contract can be sought to be varied by either the employer or the employee. An employer may seek to change the contract as a reaction to changes within the business; it may seek to reduce pay, working hours or the place of business. An employee may seek to vary the contract relating to standard of pay or working hours depending on the circumstances.

In order to vary an existing employment contract both parties must agree to the change and this can be either individually or collectively where the employment contract permits (with the relevant trade union, although every individual employee need not be a member). Any proposed changes should involve full consultation with the employee. If the change is agreed to and involves amending the written particulars, written notification should be given to the employee within one month of the change.

Unauthorised changes to the employment contract? 
If the employer changes the contract without the agreement of the employee, this will constitute a breach of the original contract.
Where does this leave the employee?

The employee has a number of options open to him if this occurs. There are four avenues, which were confirmed in the recent case of Robinson v Tescom Ltd (2008) by Nelson, J
He can:
1)     give consent to the 'variation' and continue with that employment. In doing so however the employee will run the risk of being time barred from later claiming dismissal. In addition the employee can be considered to have consented to the variations after a certain period.

2)     refuse and claim constructive dismissal. This option will turn on whether the variation to the contract was sufficiently important to qualify as a repudiatory breach (a breach that is sufficiently serious to terminate the contract). If this is the case then the employee may appeal to an employment tribunal for unfair dismissal.
3)     refuse to work under the varied contract leaving the employer to take whatever action is appropriate including dismissal and
4)    work under protest and seek damages, Rigby v Ferodo (1987) or, if the breach is sufficiently serious, bring a claim for unfair dismissal, Hogg v Dover College (1990) 
Contractual changes where no agreement is reached
An employer can terminate the contract of employment provided they provide the relevant period of notice. This period would either be specified or implied in the contract or could be statutory minimum, whichever is longest in duration. This action would mean the employee is dismissed. The employee can either claim for unfair dismissal or accept the dismissal and continue work under the revised contract.
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